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From "The Art of War" to "Being
Peace": Mindfulness and Community

Lawyering in a Neoliberal Age

Angela Harris t
Margaretta Lin tt

Jeff Selbin ttt

INTRODUCTION

Between 1910 and 1912, a large Beaux-Arts train station rose out of the
existing wooden structure at 16th and Wood Streets in the city of Oakland,
California. 1 The immediate purpose of the West Oakland station was to serve
as the hub of a regional network of main line, interurban, and street railways.2
More broadly, however, the new Wood Street Station represented Oakland's
identity as "the axis of an expanding industrial metropolis." 3 With its extensive
infrastructure-including train yards, heavy industry, automobile plants, and
machine shops-West Oakland in the early twentieth century was the heart of
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1. JAMES CORLESS, OAKLAND HERITAGE ALLIANCE, BANKING ON OUR FUTURE BY
BUILDING ON OUR PAST 16 (2006), http://www.oaklandheritage.org/OHA25.pdf.

2. Id.
3. Robert 0. Self, California 's Industrial Garden: Oakland and the East Bay in the Age of

Deindustrialization, in BEYOND THE RUINS: THE MEANINGS OF DEINDUSTRIALIZATION 159, 162
(Jefferson Cowie & Joseph Heathcott eds., 2003).
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the San Francisco Bay Area's industrial economy.4 Variously described as the
"Mecca of the West" and the "Harlem of the West," by the end of World War
II West Oakland was home to the largest African American working-class
community west of the Mississippi River, and boasted a vibrant social and
cultural scene. 5

By the beginning of the twenty-first century, however, West Oakland had
been destroyed by freeways, deindustrialization, and capital flight. The Wood
Street Station laid empty and the land around it vacant. Indeed, Oakland itself
was under siege, with its homicide statistics and problems with crack cocaine
and gangs making headlines more often than its economic growth. 6 In late
2003, however, three developers working in partnership promised that the free
market could bring West Oakland back to life. They proposed to build over
1,500 market-rate condominiums, as well as new commercial space, on a
twenty-nine-acre site surrounding and including the historic train station.7 The
Wood Street project, as the ambitious project was named, would be one of the
largest housing developments in West Oakland's history. 8

In this Article, we describe the Wood Street project and the community
struggle it provoked to illustrate the link between the fight for economic justice
and the work of community lawyering. The existing literature on community
economic development (CED) and on community lawyering focuses on
identifying and critiquing models and paradigms for action. Scores of authors
have posed-and offered varying answers to-a series of questions about the
community lawyer's role: Should community lawyers simply provide technical
assistance to clients, or should they actively express their own moral values and
substantive visions in their work? 9 How can lawyering tools, skills, and

4. Id.
5. For a description of West Oakland at the height of its prosperity in the 1940s, see

ROBERT O. SELF, AMERICAN BABYLON: RACE AND THE STRUGGLE FOR POSTWAR OAKLAND 157-
59 (2003).

6. See, e.g., Ryan Tate, Oakland Crime Spreads: Businesses Grapple with Lawlessness out
on the Sidewalk, S.F. Bus. TIMES, Feb. 10, 2006, available at 2006 WLNR 5066827.

7. For the history of the formal planning process of the Wood Street Development Project,
see Oakland Wood Street Development Project, http://www.oaklandnet.com/goverment/
CEDAlrevised/planningzoning/MajorProjectsSection/woodstreet.html (last visited July 3, 2007).
For a description of the project from the developer's perspective, see Holliday Development,
Central Station, http://www.hollidaydevelopment.com/d/CS.html (last visited July 3, 2007).

8. For the history of development in West Oakland, see infra Part I.
9. We use the term "community lawyer," rather than "public interest lawyer," to describe

lawyers who work primarily within the "law and organizing" paradigm and who view their work
as reflecting the needs and interests of a particular community rather than only the abstract "public
interest." For a description of the "law and organizing" paradigm, see Scott L. Cummings &
Ingrid V. Eagly, A Critical Reflection on Law and Organizing, 48 UCLA L. REv. 443 (2001).
Elsewhere in this Symposium, Sheila Foster and Brian Glick describe a lawyering model similar
to "law and organizing" and name it "integrative lawyering." See Sheila R. Foster and Brian
Glick, Integrative Lawyering: Navigating the Political Economy of Urban Redevelopment, 95
CALIF. L. REV. 1999, 2004-05 (2007). Many scholars who write about legal ethics use the more
general term "cause lawyering." For recent discussions of the ethical issues involved in "cause

2074 [Vol. 95:2073



MINDFULNESS AND COMMUNITY LA WYERING

mindsets best be brought to bear in partnership with grassroots struggles for
economic justice?' 0 Is accomplishing a material goal on behalf of clients-e.g.,
gaining access to affordable housing, health care, or minimum income, or
leveraging community benefits from a proposed commercial development-the
only purpose of representation, or should the community lawyer seek to
increase her clients' capacities to advocate for themselves?' I Do community
lawyers inevitably disempower their clients in the process of representation
itself?'12 Where is the line between being a lawyer and being something else
entirely, and what is the value of spending time worrying about this
demarcation?

The emerging CED literature and the long-standing community lawyering
literature are helpful to our teaching, practice and thinking at the East Bay
Community Law Center (EBCLC). Founded in 1988 by law students from U.C.
Berkeley's Boalt Hall School of Law, EBCLC is the largest provider of free
legal services in the East Bay and a nationally recognized law and justice

lawyering," see Norman W. Spaulding, Reinterpreting Professional Identity, 74 U. COLO. L. REV.
1 (2003) (exploring the professional misconduct risks associated with and attributable to lawyers'
increased identification with clients). See also CAUSE LAWYERING: POLITICAL COMMITMENTS AND
PROFESSIONAL RESPONSIBILITIES (Austin Sarat & Stuart Scheingold eds., 1998); CAUSE LAWYERS
AND SOCIAL MOVEMENTS (Austin Sarat & Stuart A. Scheingold eds., 2006). For a classic take, see
William H. Simon, The Ideology of Advocacy: Procedural Justice and Professional Ethics, 1978
Wis. L. REV. 29, and William H. Simon, The Dark Secret of Progressive Lawyering: A Comment
on Poverty Law Scholarship in the Post-Modern, Post-Reagan Era, 48 U. MIAMI L. REV. 1099
(1994).

10. Cummings & Eagly. supra note 9.
11. For various perspectives on these questions, see Daniel S. Shah, Lawyering for

Empowerment: Community Development and Social Change, 6 CLINICAL L. REV. 217, 249-51
(1999) (arguing that lawyers can and should move urban community development programs
toward the goal of empowering represented groups, not just improving material circumstances);
Ann Southworth, Representing Agents of Community Economic Development: A Comment on
Recent Trends, 8 J. SMALL & EMERGING Bus. L. 261, 270-71 (2004) (lawyers should serve
clients' wishes, not simply seek "empowerment," but organizing and connecting local struggles to
larger movements for structural reform is a legitimate part of lawyers' work); Anthony Alfieri,
The Antinomies of Poverty Law and a Theory of Dialogic Empowerment, 16 N.Y.U. REV. L. &
Soc. CHANGE 659, 665 (1987-88) ("Empowering the poor should be the political object of
poverty law.").

12. See, e.g., GERALD P. L6PEZ, REBELLIOUS LAWYERING: ONE CHICANO'S VISION OF
PROGRESSIVE LAW PRACTICE (1992) (arguing that the "regnant" model of lawyering disempowers
clients); Lucie E. White, Pro Bono or Partnership? Rethinking Lawyers' Public Service
Obligations for a New Millennium, 50 J. LEGAL EDUC. 134, 144-45 (2000) (traditional "pro bono
model" of public interest practice is paternalistic and serves the lawyer's ego needs more than the
client's needs); see also Anthony V. Alfieri, Disabled Clients, Disabling Lawyers, 43 HASTINGS
L.J. 769 (1992); Anthony V. Alfieri, Reconstructive Poverty Law Practice: Learning Lessons of
Client Narrative, 100 YALE L.J. 2107 (1991); Barbara Bezdek, Silence in the Court: Participation
and Subordination of Poor Tenants' Voices in Legal Process, 20 HOFSTRA L. REV. 533 (1992);
Christopher P. Gilkerson, Poverty Law Narratives: The Critical Practice and Theory of Receiving
and Translating Client Stories, 43 HASTINGS L.J. 861 (1992); Paul R. Tremblay, Rebellious
Lawyering, Regnant Lawyering, and Street-Level Bureaucracy, 43 HASTINGS L.J. 947 (1992);
Lucie E. White, Mobilization on the Margins of the Lawsuit: Making Space for Clients to Speak,
16 N.Y.U. REV. L. & Soc. CHANGE 535 (1987-88).

2007] 2075



CALIFORNIA LAW REVIEW

clinic.13 EBCLC's community economic justice work does not fit comfortably
into any one scholarly model, however. Some of the Center's efforts could be
described as "institution-building" and others as "movement-building." The
lawyers at EBCLC find themselves playing multiple roles as they work toward
aligning law with progressive social and economic change. At times, EBCLC
lawyers have adopted a conventional technical assistance model of lawyering,
and at other times a distinctly unconventional model of equal partnership with
clients. The common thread throughout EBCLC's work is the approach it takes
toward reconciling personal and professional roles. The best word we have
found to describe that stance is "mindfulness."

The term "mindfulness" is closely associated with Buddhism, but
mindfulness is not a religion, and EBCLC is not a Buddhist (or otherwise
religiously affiliated) organization. Jon Kabat-Zinn, who has worked to bring
meditation practice into mainstream medicine, describes mindfulness as the art
of paying attention "to what we already know or sense, not just in the outer
world of our relationships with others and with our surroundings, but in the
interior world of our own thoughts and feelings, aspirations and fears, hopes
and dreams."' 14 Mindfulness in the practice of law does not dictate a particular
set of projects or a particular model of lawyering. Instead, mindfulness
provides a framework for thinking about how individual action is tied to group
process, how group process connects to institutionalized relations of power, and
thus how transformational change at the interpersonal level is linked to
transformational change at the regional, national and global levels.

A small literature on mindful lawyering has begun to emerge. Most of this
work, however, addresses mindfulness as a tool for stress management, or as a
complement to alternative dispute resolution training.15 It is focused on helping

13. For more on the East Bay Community Law Center, see http://www.ebclc.org.
14. JON KABAT-ZINN, COMING To OUR SENSES: HEALING OURSELVES AND THE WORLD

THROUGH MINDFULNESS 5-6 (2005).
15. See, e.g., John Monterisi, Mindful Lawyering: Awake at Work, CRBBA NEWSL.

(Capital Region Bankr. Bar Ass'n, Albany, N.Y.) (2005), available at
http://www.deilylawf=rm.comadmin/ktmlpro/includes/site/layouts/42/uploads/files/docsMINDF
ULLAWYERING.pdf; Leonard L. Riskin, The Contemplative Lawyer: On the Potential
Contributions of Mindfulness Meditation to Law Students, Lawyers, and their Clients, 7 HARV.
NEGOT. L. REV. 1 (2002); William S. Blatt, What's Special About Meditation? Contemplative
Practice for American Lawyers, 7 HARV. NEGOT. L. REV. 125 (2002). In addition to a growing
literature, there are a number of organizations that connect lawyers with meditation and other
mindfulness practices. For example, Charles Halpem and the Center for Contemplative Mind in
Society recently hosted a meeting to address questions related to contemplative awareness in the
law. See Doug Codiga & Heidi Norton, Report on Law and Contemplative Awareness: An
Exploratory Gathering, http://www.contemplativemind.org/programs/law/02explore.html (last
visited July 4, 2007). The Law Program at the Center for Contemplative Mind, according to its
website, "explores ways of helping lawyers, judges, law professors and students reconnect with
their deepest values and intentions, through meditation, yoga, and other contemplative and
spiritual practices." Center for Contemplative Mind in Society, About the Law Program,
http://www.contemplativemind.orglprograms/law/about.html (last visited July 4, 2007). The
Initiative on Mindfulness in Law and Dispute Resolution at the University of Missouri-Columbia
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individual lawyers be more attentive and effective in their work. Mindful
lawyering, as we will describe it here, can do more than offer benefits to an
individual practitioner. Mindful lawyering also can connect the individual
practice of paying attention with the collective work of peacemaking. It helps
us stand aside from-and abandon when necessary-the adversarial stance that
so often characterizes not only lawyering, but also organizing and even
progressive politics as a whole. It helps lawyers take on very different roles
with respect to the people they work alongside, depending on personal,
political, and cultural necessities. Finally, mindfulness helps us address a
central tension in our work: how best to advocate on behalf of subordinated and
disenfranchised communities within the existing political economy while
holding fast to a clear vision of a more diverse, democratic, egalitarian,
transparent, and participatory civic life.

Mindful lawyering, in this conception, is not preoccupied with winning or
losing; but it is also not necessarily about smoothing out conflict and avoiding
suffering. EBCLC's work has by no means always been easy or free of strife.
The story of the Wood Street project demonstrates how neoliberal policies and
traditional approaches to lawyering and organizing can foster both zero-sum
thinking and all-out war between "adversaries." Yet it also illustrates how
transcending these impulses--even if only temporarily---can open up a wealth
of possibilities.

In Part I of this Article, we provide a brief history of West Oakland,
placing it in the context of the broader shift in the American political economy
from an industrial to a post-industrial neoliberal regime. In Part II, we describe
the evolution of EBCLC and its Community Economic Justice practice over the
last decade, highlighting the engagements that have facilitated its orientation
toward mindfulness. In Part III Margaretta Lin, co-author and lead attorney on
the Wood Street case, describes the Wood Street struggle, and then reflects on
lessons learned from this experience through the lens of mindfulness. In Part
IV, we offer a tentative theory on the practice of mindful lawyering. We
conclude with the suggestion that mindfulness can be more than a self-help
practice for an ailing legal profession; mindfulness can transform lawyers and
communities alike as we work together toward a more just and equitable future.

School of Law, the Contemplative Lawyering Program at CUNY Law School, the Harvard
Negotiation Insight Initiative, and the University of California, Hastings College of Law Center
for Negotiation and Dispute Resolution have all incorporated mindfulness practices into their
training work. For descriptions of these programs, see Renaissance Lawyer Society,
Contemplative Practices in Law, http://www.renaissancelawyer.org/NewApproaches/
contemplativepractices.htm (last visited July 4, 2007). Even the ABA is showing an interest in
mindfulness. See, e.g., Robert Zeglovitch, The Mindful Lawyer, GPSoLo MAC., Oct./Nov. 2006,
http://www.abanet.orglgenpractice/magazine/2006/oct-nov/mindfullawyer.html.
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I
WEST OAKLAND

Oakland, California lies just across the bay from San Francisco in one of
the country's most dynamic social, political, and economic regions. Oakland is
currently experiencing record economic development that will shape the city
and region for the rest of the century.' 6 Several billion dollars' worth of
housing and commercial development are underway or being planned in and
around some of Oakland's most impoverished neighborhoods.17 These projects
promise new jobs, safer and more attractive neighborhoods, and higher
property values for many residents whose needs have been dismissed, ignored,
or thwarted by public officials and private developers for decades. At the same
time, these large-scale developments threaten to displace some of Oakland's
most disadvantaged residents.' 8

The community of West Oakland sits between downtown Oakland and the
San Francisco Bay at the heart of the Bay Area. Home to the nation's fourth-
largest container port and located only minutes from San Francisco's Financial
District, West Oakland is a major transportation, shipping, and mass-transit
hub. It is also home to roughly 30,000 residents, almost two-thirds of whom are
African American. 19 Although it is a community in transition, more than a third
of West Oakland's residents live below the federal poverty line and more than
six in ten live below 200% of the poverty line.2 0 West Oakland has been the
site of both great promise and dashed hopes, and its history is a complex tale of
public and private market forces shaping and being shaped by the aspirations of
urban dwellers at the powerful intersection of class, race, and place.

16. For a description of the major economic development and revitalization projects
currently underway in the City of Oakland, see CEDA-Planning, Major Projects,
http://www.oaklandnet.com/government/CEDA/revised/planningzoning/MajorProjectsSection/def
ault.html (last visited July 4, 2007).

17. Id.
18. Memorandum from Jeremy Hays, Program Coordinator, Urban Strategies Council, to

Oakland City Council Members (Apr. 12, 2005) (on file with author).
19. SOCIAL COMPACT, NEIGHBORHOOD MARKET DRILLDOWN: WEST OAKLAND 6 (2005),

http://www.urbanstrategies.org/documentsfWestOaklandBook.pdf (finding 11,139 households and
30,918 people in West Oakland in 2005 compared to 10,972 households and 29,700 people in the
2000 US Census); MANUEL PASTOR, CTR. FOR JUSTICE, TOLERANCE & COMMUNITY, BASELINE

CENSUS DATA FOR WEST OAKLAND WORKFORCE DEVELOPMENT PLANNING 3 (2002),

http://cjtc.ucsc.edu/docs/cr_Analysis02_unlinkedWOakland.pdf (citing the following census
statistics for West Oakland: 65.7% African American; 17.3% Latino; 7.9% Asian and Pacific
Islander; 5.6% Anglo; 3.5% Other).

20. PASTOR, supra note 19, at 3. Some 63% of West Oakland's residents have no credit
history compared to the national average of 23.8%. SOCIAL COMPACT, supra note 19, at 30.

[Vol. 95:20732078
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A. 1869-1950: From the Transcontinental Railroad to the "Harlem of the
West"

In 1869 the fabled transcontinental railroad was completed. Located at its
western terminus, Oakland quickly developed into a major transportation and
shipping center. 21 With rail tracks ending at the foot of Seventh and Adeline
Streets, West Oakland in the late 1800s grew as a community made up of
Chinese, Irish, Italian, Japanese, Mexican and Portuguese immigrants. 22

By the early twentieth century, Oakland was the regional engine of
industry and the site of tremendous population growth.2 3 In 1906, many San
Franciscans relocated to West Oakland in the wake of the great earthquake.24

Between 1900 and 1950, Oakland's population grew more than five-fold from
just under 67,000 to almost 385,000, roughly its present-day size. The new
Beaux-Arts Wood Street Train Station served both the transportation needs of a
growing manufacturing economy and as a symbol of the burgeoning African
American community.

As the disembarkment point for migrants from the South in the decades
prior to World War Il-and given discrimination and residential segregation
elsewhere in Oakland and the East Bay-West Oakland quickly became home
to thousands of African Americans seeking living-wage employment and
affordable housing.25 Many neighborhood residents worked as Pullman porters,
and their fabled union, the Brotherhood of Sleeping Car Porters, was
headquartered at Fifth and Wood Streets.26 Income from the railroads and
shipyards combined with local housing opportunities to support a thriving
working-class neighborhood:

In ways largely untrue of the vast industrial cities of Chicago and

21. See CHRIS RHOMBERG, No THERE THERE: RACE, CLASS, AND POLITICAL COMMUNITY
IN OAKLAND 27 (2004) ("By 1911, Oakland was the West Coast terminus for three
transcontinental rail lines, and as many as sixteen hundred trains a day moved through the city.");
see also ANTHROPOLOGICAL STUDIES CTR., SONOMA STATE UNIV., PUTTING THE "THERE"
THERE: HISTORICAL ARCHAEOLOGIES OF WEST OAKLAND 31 (1994),
http://www.sonoma.edu/asc/cypress/finalreport/ChapterO2.pdf.; West Oakland Public Library,
http://www.fopl.org/west-oakland.htm (last visited July 6, 2007).

22. RHOMBERG, supra note 21, at 28-30. For more on the history of Oakland see DAVID
WEBER, OAKLAND: HUB OF THE WEST (1981), RUTH HENDRICKS WILLARD, ALAMEDA,
CALIFORNIA CROSSROADS: AN ILLUSTRATED HISTORY (1988), and BETH BAGWELL, OAKLAND:
THE STORY OF A CITY (1982).

23. RHOMBERG, supra note 21, at 28-30.
24. Id. at 28.
25. SELF, supra note 5, at 2-6, 32. As late as 1950, "nearly 90 percent of the city's black

population resided in 22 percent of [Oakland's] census tracts concentrated in West and North
Oakland." Id. at 51. See also RHOMBERG, supra note 21, at 1-24, 96-120.

26. SELF, supra note 5, at 50. For more on the Brotherhood of Sleeping Car Porters, see
LARRY TYE, RISING FROM THE RAILS: PULLMAN PORTERS AND THE MAKING OF THE BLACK
MIDDLE CLASS (2004); BETH TOMPKINS BATES, PULLMAN PORTERS AND THE RISE OF PROTEST
POLITICS IN BLACK AMERICA, 1925-1945 (2000); National Park Service, A History of Black
Americans in California: Brotherhood of Sleeping Car Porters Headquarters Site,
http://www.cr.nps.gov/history/online_books/Sviews/5views2h20.htm (last visited July 4, 2007).
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Detroit, black workers in Oakland did not have to travel long
distances through hostile white neighborhoods to reach jobs crucial
to the community. Work, in many ways, came to them. The docks,
the railroad tracks, and West Oakland's small factories lay within
easy walking distance or a short bus or streetcar ride of the majority
of African American homes. The Southern Pacific yards lay so close
to West Oakland's black neighborhoods that you could hear the
trains blowing when they would come in .... 27

West Oakland suffered with the rest of the country during the Depression
in the late 1930s, but WWII accelerated its growth and relative prosperity. 28

The naval shipbuilding industry was the major draw for new residents, and with
family members already in place, African American workers continued to
arrive in large numbers. 29 Significantly, during this period:

Black workers nourished a variety of institutions, including the
Brotherhood of Sleeping Car Porters, the city's two oldest African
American churches, the Alameda County NAACP, fraternal and
civic associations, women's clubs and auxiliaries, DeFremery
Recreation Center (an important focal point of community
organization, youth entertainment, and athletics), and substantial
black commercial and professional districts, principally along
Seventh Street. 30

Oakland was not anomalous in having an economy driven by industrial
production, or in producing a vigorous working-class culture. In the period
from 1914 until the 1970s, the U.S. economy was dominated by mass industrial
production. 31 In the latter part of this period, following World War II,
governing elites promoted economic growth and a social safety net through
Keynesian fiscal and monetary policies that dampened business cycles but

27. SELF, supra note 5, at 51 (internal quotations omitted). Despite these local
opportunities, many African Americans also dreamed of life beyond West Oakland. According to
East Bay resident Norvel Smith, the aspiration for black people was that, "[y]ou came into West
Oakland, then North Oakland, and if you really made it, with a civil service job or something, you
moved into South Berkeley." Id. at 50. There also remained a large white working class in West
Oakland through World War 1I. A serious labor struggle ensued between the segregated unions
and the Key System, an important public transportation network in the East Bay, which had
refused to hire African Americans. In a series of hearings before the Fair Employment Practices
Commission, the Key System agreed to abide by fair employment practices in principle. In fact,
though, the Key System did not hire African American operators until 1951, six years after the
hearings. id. at 83-84.

28. Id. at 27, 57.
29. Id. at 57.
30. Id. at 50; see also RHOMBERG, supra note 21, at 82-84.
31. David Harvey marks the period from 1914 to 1965 as the heyday of "Fordism." This

system of economic production takes its name from Henry Ford, who combined technological and
labor innovations in mass production with the conviction that workers also should learn to be
proper consumers. See DAVID HARVEY, THE CONDITION OF POSTMODERNITY: AN ENQUIRY INTO
THE ORIGINS OF CULTURAL CHANGE 125-26 (1989).

2080 [Vol. 95:2073
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ensured relatively full employment. 32 For many, unionization and collective
bargaining in the manufacturing sector ensured blue-collar jobs with
comparatively high pay, modest health care coverage, and the promise of a
pension.

33

B. 1950-1980: Deindustrialization and Urban "Renewal"

The benefits of a high-growth economy were not, however, spread evenly.
The suburban-industrial complex subsidized by government and spurred by
private institutions and organizations resulted in cities and suburbs highly
segregated by race and class. 34 The white wealthy left the cities, and
manufacturing centers began to follow, moving to suburbs and taking jobs with
them. 35 Oakland was no exception; in a series of struggles that would
foreshadow current events, residents, city and regional planners, and the private
sector squared off over the allocation of resources and power, as well as the
future of the community.

Funded by the Alameda County Board of Supervisors and designed by the
Oakland Chamber of Commerce, the post-war Metropolitan Oakland Area
Program (MOAP) promoted regional development to attract human and
financial capital to the East Bay.36 While MOAP fostered considerable
economic growth in the form of job creation and capital accumulation, the
distribution of these benefits was uneven at best. Drawn by cheap land, low
taxes, and racial exclusivity, companies relocated to Oakland's periphery in the
growing "garden" communities of southern Alameda County.37 At the same
time-and partly as a consequence of this human and financial mobility-
Oakland lost thousands of manufacturing jobs while tens of thousands of white,
middle-class homeowners moved to the burgeoning suburbs. 38 The impact of

32. See id. at 129-35 (describing the post-war balance of power between organized labor,
large corporate capital, and the nation-state); see also ROBERT KUTTNER, EVERYTHING FOR SALE:
THE VIRTUES AND LIMITS OF MARKETS 30 (Univ. of Chi. Press 1999).

33. See HARVEY, supra note 31, at 133. The burgeoning economy also allowed for

generous social programs like the GI Bill, the Great Society, and the War on Poverty.
34. For an historical account of this process, see LIZABETH COHEN, A CONSUMERS'

REPUBLIC: THE POLITICS OF MASS CONSUMPTION IN POSTWAR AMERICA 194-257 (2003)
(describing how suburbanization created or exacerbated race and class stratification). For an
account focusing on the racial effects of suburbanization, see DOUGLAS S. MASSEY & NANCY A.
DENTON, AMERICAN APARTHEID: SEGREGATION AND THE MAKING OF THE UNDERCLASS 17-57

(1993). See also Chantal Thomas, Globalization and the Reproduction of Hierarchy, 33 U.C.
DAVIS L. REV. 1451, 1456-1472 (2000).

35. SELF, supra note 5, at 170.
36. See Self, supra note 3, at 162-66; RHOMBERG, supra note 21, at 124.
37. RHOMBERG, supra note 21, at 124.

38. Joseph A. Rodriguez, Rapid Transit and Community Power: West Oakland Residents
Confront BART, 31 ANTIPODE 212, 216 (1999). Between 1958 and 1966, the city lost more than
9,000 manufacturing jobs. RHOMBERG, supra note 21, at 146. In the same period, 100,000 white
middle-class homeowners left Oakland. Id. Oakland lost 10,000 manufacturing jobs from 1961 to
1996. Self, supra note 3, at 178; RHOMBERG, supra note 21, at 146-48.
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these developments in West Oakland was devastating-the loss 39 of people,
jobs, and capital revealed the fragility of a working class community with little
in the way of political or economic bargaining power:

Oakland embodied the seeming contradictions of the postwar
American metropolis. It was characterized by poverty amidst wealth;
racial apartheid at the heart of liberalism; and high unemployment in
periods of economic growth.40

In response to deteriorating neighborhoods and growing "blight,"' 1 city
and regional planners targeted West Oakland as a site of urban "renewal"
projects during the 1950s and 1960s, including large-scale investments in

42freeways, public housing, and mass transit.

1. Freeways

The post-war period was the golden era of the California freeway.
Although some local communities successfully defeated or rerouted
freeways,43 West Oakland was not so fortunate. In 1957 the elevated Nimitz
Freeway was completed linking San Francisco with Oakland, the East Bay, and
San Jose to the south. It bisected West Oakland, cut it off from the downtown,
destroyed many blocks of homes, and directed thousands of high-emission
vehicles through the heart of residential areas each day.44 Within a few years,
the MacArthur and Grove-Shafter Freeways would also traverse West Oakland,
"convert[ing] what had been an advantage for local residents-the area's

39. We advisedly do not use the term "flight" here:
[W]hite suburbanites did not 'flee' Oakland. They were drawn to suburban communities
by the powerful economic and cultural incentives behind city building: new housing
markets subsidized by the federal government; low taxes underwritten by relocating
industry; and the assurance that a new home, spacious yard, and garage signaled their
full assimilation into American life and its celebration of modernity and consumption.

SELF, supra note 5, at 16.
40. SELF, supra note 5, at 20.
41. As Self notes, the term "blight" is often used to suggest that the economic and physical

attributes of an area are the problem, rather than the underlying racial, political, or social
inequities. SELF, supra note 5, at 139. For more on how reformers established a discourse of
"blight" in order to enable the wholesale destruction of black and brown neighborhoods in the
post-war era, see Wendell E. Pritchett, The "Public Menace" of Blight: Urban Renewal and the
Private Uses of Eminent Domain, 21 YALE L. & POL'Y REV. 1, 13-17 (2003).

42. For a detailed discussion of post-war urban renewal in Oakland, including the public
and private market forces that shaped it, see SELF, supra note 5, at 21-96.

43. See, e.g., Daniel P. Faigin, San Francisco Bay Area Freeway Development (Part I-
The City of San Francisco), http://www.cahighways.org/maps-sf-fwy.html (last visited July 5,
2007).

44. SELF, supra note 5, at 158-59. One journalism student made a short film that
"investigate[d] the impact of freeway construction and suburban flight on a community in West
Oakland, California. Focusing on her family's experiences while drawing on a wide range of
historical sources, the filmmaker paint[ed] an eloquent picture of a divided community with
increasing socioeconomic stratification." UC Berkeley Student Films: Media Resources Center,
http://www.lib.berkeley.edu/MRC/StudentFilmsVid.html (last visited July 10, 2007); Videotape:
Highway of Dreams (Nandi Pointer 2000) (on file at UC Berkeley Media Resources Center).
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transportation crossroads, waterfront, and rail lines-into a liability., 45 Not
only did the freeways do irreparable harm to the existing neighborhoods and
physical environment, but they greatly impaired future efforts to reestablish
residential and economic vitality across a broad swath of the community."

2. Redevelopment

In 1959, the Oakland Redevelopment Agency adopted a ten-year "General
Neighborhood Renewal Plan" for West Oakland . One of the first efforts
under the plan involved bulldozing a fifty-block residential neighborhood-
which was 70% African American-to make way for Acorn Plaza, a multi-use
project with middle-income housing and light commercial space.48 The initial
optimism of local organizations and homeowners gave way to opposition by
West Oakland residents concerned about the project's massive redistribution of
people and property.49 After a bruising battle, including a lengthy challenge in
federal court, the demolition proceeded. 50 The impact of the Acorn
development was mixed, at best. While it attracted private investment and light

45. SELF, supra note 5, at 150.
46. For a spatial analysis of the built environment in West Oakland, see Gergana

Hadzhieva, Inverting Balkanization: West Oakland as a Site of Cultural and Technological
Interchange (Jan. 6, 2003) (unpublished M.Arch. thesis, University of California, Berkeley) (on
file with author).

47. RHOMBERG, supra note 21, at 127-34. The creation in 1956 of the redevelopment
agency in Oakland was promoted by the Oakland Citizens' Committee for Urban Renewal
(OCCUR) to "serve[] the greater Oakland / East Bay region as a community building intermediary
and direct service organization dedicated to public policy, non-profit capacity building,
information technology, and consumer education. OCCUR has been nationally commended for its
positive impact on low-income and emerging communities. OCCUR programs cover a diverse
range of successful community engagement and service activities," and are an on-going presence
in the city's redevelopment struggles. Bay Area Progressive Directory, Oakland Citizens
Committee for Urban Renewal, http://bapd.org/goatal-l.html; RHOMBERG, supra note 21, at 127-
34.

48. SELF, supra note 5, at 140.
49. Urban renewal-and its many manifestations-divided communities like West

Oakland, especially between homeowners and less-well-off renters. See Rodriguez, supra note 38,
at 217; RHOMBERG, supra note 21, 137-44 (describing the creation of the Oakland Economic
Development Council and other citizen bodies to speak on behalf of community members,
including the complex class and race dynamics in West Oakland and citywide with respect to anti-
poverty efforts). Because so many "renewal" programs undermined once-thriving minority
neighborhoods and displaced so many individuals and families, they became known as "Negro
removal." SELF, supra note 5, at 140.

50. According to Self:
Johnson ultimately lost before the U.S. Supreme Court, which found that Oakland's
Redevelopment Agency was not in violation of either federal law or the Constitution,
and that its plan for relocating Acorn residents-a hastily assembled proposal to help
people and businesses move, primarily to East Oakland-was sound. Ruling only in the
narrowest sense on the agency's relocation efforts and declining to address the larger
issue of segregation in Oakland, the Court's decision freed the city to redevelop the
Acorn property.

SELF, supra note 5, at 147; Johnson v. Redevelopment Agency of Oakland, 317 F.2d 872 (9th
Cir.), cert. denied, 375 U.S. 915 (1963).
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industry, it did little to address West Oakland's chronic housing problems. The
adjacent Oak Center neighborhood, however, successfully fended off
demolition as part of a fifty-six-block redevelopment project, and instead
received redevelopment funds for rehabilitation of existing homes.5 1

3. Mass Transit

As part of a larger regional planning effort and in an attempt to address
the growing congestion of Bay Area freeways, the state legislature established
the San Francisco Bay Area Regional Transit (BART) Commission in 1951.
BART was designed as a commuter rail system, and-much like the
freeways-was meant to link the sprawling suburbs with the major urban
centers of Oakland and San Francisco. Building such a system in a densely-
populated region was an enormous logistical and financial challenge that
required years of intense negotiation with cities and counties.5 2 In response to
the proposed construction of elevated tracks and a BART station in the middle
of Seventh Street-which threatened to destroy the last remaining commercial
activity along West Oakland's once-thriving strip-West Oakland activists
founded Jobs on BART (JOBART) 3 JOBART was concerned primarily with
the displacement of local residents, the loss of jobs to the suburbs, and BART's
poor track record in hiring minorities.5 4 In the end, although activists
negotiated some concessions in the form of a temporary moratorium on
evictions and the maintenance of statistics on minority hiring by BART, "the
system was completed largely as planned through West Oakland," forcing
many to relocate and failing to deliver on the employment front."

51. See RHOMBERG, supra note 21, at 131-134; SELF, supra note 5, at 147-48. Both sites
are on-going redevelopment areas more than 40 years later. See also Acorn - Oakland CEDA,
http://www.business2oakland.con/main/acom.htm (last visited July 6, 2007); Oak Center -
Oakland CEDA, http://www.business2oakland.com/mainloakcenter.htm (last visited July 6,
2007).

52. For a brief history of the political, financial and engineering challenges during BART's
development, see BART - History and Facts, History,
http://www.bart.gov/about/history/history-l.asp (last visited July 6, 2007).

53. Rodriguez, supra note 38, at 214.
54. For a detailed description of the struggle against displacement and for local hiring

during BART's development in West Oakland--and the role it played in the nascent Black Power
movement--see id. at 212-26. Support for rerouting BART waned as money had to come from
local coffers to do so. Whereas freeways were largely funded with gas taxes and federal dollars,
BART was funded with bonds and local, state, and federal taxes. See BART - History and Facts,
System Facts, http://www.bart.gov/about/history/systemFacts.asp (last visited July 6, 2007);
Rodriguez, supra note 38, at 222 ("In short, public support was more forthcoming for the costly
rerouting of freeways. Highway builders had a much more difficult time arguing that rerouting
was 'too expensive' since Washington paid for 90% of the cost of freeways."); RHOMBERG, supra
note 21, at 121-23.

55. Rodriguez, supra note 38, at 221.
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4. The Black Power and Populist Homeowner Movements

The deleterious impact of redevelopment efforts in West Oakland cannot
be overstated. From 1960 to 1966 the community lost some 6,600-9,700
apartments and homes to urban renewal, 6 displacing more than one in three
residents. In the mid-1960s, out of the struggle to resist these developments in a
setting of growing poverty and inequality, West Oakland activists formed the
Black Panther Party.57 Locally, the Panthers succeeded in opening the political
process in Oakland to eventual leadership by African Americans,58 contributing
to the election of the city's first African American mayor in 1978. 9

In the meantime, however, the U.S. economy had undergone a series of
severe shocks. In the early 1970s, disruptions in the international economy-
including oil shortages 6 0-precipitated fiscal crises in the United States and

61elsewhere, and post-war economic stability vanished. Unemployment and
inflation began to rise together-a condition named "stagflation"-and
Keynesian policies were unable to rescue national economic growth from the
"Great Malaise."

62

56. SELF, supra note 5, at 155; see also RHOMBERG, supra note 21, at 120-23.
57. For a collection of essays and a narrative history of the Black Power movement and the

role of the Black Panthers, see THE BLACK POWER MOVEMENT: RETHINKING THE CIVIL RIGHTS-
BLACK POWER ERA (Peniel E. Joseph ed., 2006), and PENIEL E. JOSEPH, WAITING 'TIL THE
MIDNIGHT HOUR: A NARRATIVE HISTORY OF BLACK POWER IN AMERICA (2006).

58. See RHOMBERG, supra note 21, at 167-72. See also LIONEL WILSON, ATTORNEY,
JUDGE, AND OAKLAND MAYOR 56 (1992),
http://content.cdlib.org/xtfview?docld=hb400006hx&brand=oac&doc.view--entire-text (an oral
history conducted in 1985 and 1990 by Gabrielle Morris, Regional Oral History Office, The
Bancroft Library, University of California, Berkeley).

59. See RHOMBERG, supra note 21, at 170.
60. The Oil Producing Exporting Countries (OPEC) raised prices of crude oil by fourfold

in 1973 and again in 1979. ROBERT POLLIN, CONTOURS OF DESCENT: U.S. ECONOMIC FRACTURES
AND THE LANDSCAPE OF GLOBAL AUSTERITY 18 (2d ed. 2005).

61. David Harvey describes the destabilization of the global post-war economy:
Unemployment and inflation were both surging everywhere, ushering in a global phase
of 'stagflation' that lasted throughout much of the 1970s. Fiscal crises of various states
(Britain, for example, had to be bailed out by the IMF in 1975-6) resulted as tax
revenues plunged and social expenditures soared. Keynesian policies were no longer
working. Even before the Arab-Israeli War and the OPEC oil embargo of 1973, the
Bretton Woods system of fixed exchange rates backed by gold reserves had fallen into
disarray. The porosity of state boundaries with respect to capital flows put stress on the
system of fixed exchange rates. US dollars had flooded the world and escaped US
controls by being deposited in European banks. Fixed exchange rates were therefore
abandoned in 1971. Gold could no longer function as the metallic base of international
money; exchange rates were allowed to float, and attempts to control the float were soon
abandoned, The embedded liberalism that had delivered high rates of growth to at least
the advanced capitalist countries after 1945 was clearly exhausted and was no longer
working. Some alternative was called for if the crisis was to be overcome.

DAVID HARVEY, A BRIEF HISTORY OF NEOLIBERALISM 12 (2005).

62. Former Federal Reserve Chairman Alan Greenspan used this term to describe the 1970s
stagflation in the United States. Roger Lowenstein, The Inequality Conundrum, N.Y. TIMES MAG.,
June 10, 2007, at 11.
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The crisis of domestic and international fiscal policy led to a
"counterrevolution" in economic theory and ultimately in economic
policymaking and ideology.63  The intellectual forebear of this
counterrevolution was Milton Friedman, who as early as the 1950s argued that
government fiscal and monetary intervention cannot improve the functioning of
markets and in fact will likely worsen their operation. 64 Friedman was both an
economist and a gifted public intellectual who tirelessly pursued the idea-
through best-selling books and his television series, Free to Choose-that
laissez-faire economic policy was the best way to promote both economic
growth and democratic freedoms. 65  While Friedman and his followers
promoted the "free market," economists from the Left and Right alike criticized
the regulatory structures that governed trucking, airlines, railroads, gas
pipelines, and telephones.

66

In the realm of electoral politics, the 1970s saw the beginning of another
aspect of the counterrevolution: a grass-roots attack on taxes that would soon
swell into a protest against government in general. California's populist tax-
revolt backlash culminated in the passage of Proposition 13 in 1978.67 The
success of Proposition 13, in turn, spurred a nationwide tax revolt that
ultimately took California Governor Ronald Reagan to the White House on an
anti-tax, anti-"big government" platform, setting the stage for widespread
deregulation of industry and the dismantling of the social safety net.68

63. KUTTNER, supra note 32, at 30.
64. See id. at 31.
65. See id. at 33.
66. Id. at 37.
67. SELF, supra note 5, at 1.
68. For the text of Proposition 13, see California Constitution, Article 13A,

http://www.leginfo.ca.gov/.const/.article_13A (last visited July 5, 2007). Placed on the ballot in
1978 by anti-tax activists Howard Jarvis and Paul Gann, Proposition 13 was framed as a populist
revolt against government waste. See Seth Gassman, Note, Direct Democracy as Cultural Dispute
Resolution: The Missing Egalitarianism of Cultural Entrenchment, 6 N.Y.U. J. LEGIS. & PUB.
POL'Y 525, 554 (2002) ("At its core, Proposition 13 was billed as a populist initiative. More than
half of its proponents based their support on disapproval of government excess and
inefficiency."); see also William M. Lunch, Budgeting by Initiative: An Oxymoron, 34
WILLAMETTE L. REV. 663, 665 (1998) ("The sponsors and activists involved in the Proposition 13
campaign were strongly conservative and anti-government. Interviews with activists have shown
that such views were underscored by racial hostility and xenophobia."). It was also a stunning
success, passing by a 2-1 margin. Jonathan Schwartz, Note, Prisoners of Proposition 13: Sales
Taxes, Property Taxes, and the Fiscalization of Municipal Land Use Decisions, 71 S. CAL. L.
REV. 183, 212 (1997).

Scholars continue to debate vigorously the causes of the landslide vote for Proposition 13. The
traditional account emphasizes the financial squeeze felt by California property owners as
inflation ballooned and property tax burdens skyrocketed. At the same time, Californians believed
that the state was sitting on a large and growing budget surplus. See DAVID 0. SEARS & JACK
CITRIN, TAX REVOLT: SOMETHING FOR NOTHING IN CALIFORNIA 220 (Enl. ed. 1985); THE

PROPERTY TAX REVOLT: THE CASE OF PROPOSITION 13 (George G. Kaufman & Kenneth T. Rosen
eds., 1981); William H. Oakland, Proposition 13: Genesis and Consequences, 32 NAT'L TAX J.
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Some scholars see the anti-tax movement as a revolt of "the haves," in
which wealthier and whiter citizens turned their backs on poorer and darker
Americans, and the suburbs declared their intent to end financial support of the
cities. 69 For Oakland and many urban centers in the 1970s and 1980s, the
timing of Proposition 13 was fateful. As one historian has noted, the Black
Power and Tax Revolt movements in Alameda County "faced off over how the
region's assets and prosperity would be distributed .... The tax revolt placed

387 (1979). William Fischel later offered a novel and iconoclastic explanation: Proposition 13 was
passed because of voters' displeasure with Serrano v. Priest, in which the California Supreme
Court mandated a redistributive remedy for the wide disparities in school district funds caused by
the reliance on local property taxes. William A. Fischel, How Serrano Caused Proposition 13, 12
J.L. & POL. 607, 612 (1996); Serrano v. Priest (Serrano 1), 557 P.2d 929 (Cal. 1976) (holding that
the reliance on local property taxes to fund school districts was unconstitutional); Serrano v. Priest
(Serrano 1I), 569 P.2d 1303 (1977) (holding that the aid program set up by the state to address the
disparities was inadequate). Fischel's thesis has been disputed. See, e.g., Kirk Stark & Jonathan
Zasloff, Tiebout and Tax Revolts: Did Serrano Really Cause Proposition 13?, 50 UCLA L. REV.
801 (2003). Yet another scholar sees Proposition 13's success as caused by the "belief that
government was abrogating its de facto obligation to uphold the rights of whites pursuant to
whiteness as property." Kathryn Julia Woods, California 's Voters Revolt: Lynwood, California
and Proposition 13, A Snapshot of Property's Slipping from Whiteness's Grasp, 37 UWLA L.
REV. 171, 194 (2004).

Whatever the causes of the Proposition 13 landslide, it is clear that the measure had dramatic
effects on public services, such as education, and on municipal financing. With respect to
education, the quality of California's public schools has suffered immensely. As one commentator
observes:

Proposition 13's main impact on schools was to transfer control over public school
financing from local districts to the state. Through the state's protracted budgeting
process, an annual tug-of-war between the legislature and the governor, money for
California's public schools is now disbursed by the state to school districts based on each
district's "average daily attendance," the average number of students actually attending
school. Although enactment of Prop. 13 nullified the legislature's efforts to meet the
Serrano equalization requirements in 1978, it may have actually sped up compliance with
the Serrano mandate by centralizing school funding at the state level. The tragedy,
however, was that instead of leveling up the cash-poor districts to the funding levels of
the richer districts, the high-wealth districts have been leveled down to meet the poorer
districts at a funding level significantly below the national average.

Martha S. West, Equitable Funding of Public Schools Under State Constitutional Law, 2 J.
GENDER RACE & JUST. 279, 301-02 (1999).

Other public services supported by property taxes also suffered, as state and local governments
scrambled to find funding methods other than assessed valuation. See INST. OF GOVERNMENTAL
STUDIES LIBRARY, U.C. BERKELEY, TAX AND EXPENDITURE LIMITATION IN CALIFORNIA:
PROPOSITION 13 & PROPOSITION 4 (2005),
http://www.igs.berkeley.edu/library/htTaxSpendLimits2003.html. With respect to municipal
financing, cities now face tremendous pressures to find land uses that will generate sales taxes,
encouraging a desperate scramble after businesses like shopping centers and large discount
retailers. See Schwartz, supra, at 199-201. As Schwartz observes, cities now compete with one
another to get such businesses. Id. at 204-208 (using the game theory models the "Prisoner's
Dilemma" and the "Winner's Curse" to show why the competition results in poor outcomes for
everyone).

69. SEARS & CITRIN, supra note 68, at 220.
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debilitating limits on struggling cities like Oakland at the exact historical
moment when African Americans achieved their greatest political successes. 70

C. 1980-Present: Public Disinvestment and Private Opportunism-the

Neoliberal Promise of Joint Gain?

A cascade of changes in the regulation of finance and international trade,
usually labeled "globalization," intensified in the 1980s and 1990s. The North

American Free Trade Agreement (NAFTA) between Canada, the United States,
and Mexico, as well as the agreements establishing the hundred-plus-member
World Trade Organization in 1995, liberalized both international trade and
investment, making the flight of capital overseas even easier. 71 At the same
time, the governments of the United States and other nations undertook
measures to globalize securities markets, lubricating the international flow of

72
capital and increasing the size and volatility of financial markets.

These material aspects of globalization coincided with the consolidation
of a new political-economic ideology in the United States: "neoliberalism."
David Harvey defines neoliberalism as "a theory of political economic
practices that proposes that human well-being can best be advanced by
liberating individual entrepreneurial freedoms and skills within an institutional
framework characterized by strong private property rights, free markets, and

free trade."73 Although Milton Friedman had begun to make such arguments in
the 1950s, the American neoliberal era is commonly associated with the 1980

election of President Ronald Reagan, and it has continued under Democratic
and Republican administrations and Congresses alike.74 Neoliberal rhetoric has

70. SELF, supra note 5, at 2, 4.
71. See Thomas, supra note 34, at 1480.
72. See WILLIAM GREIDER, ONE WORLD, READY OR NOT 231-32 (1997) ("The aggregate

force of global financial markets has expanded enormously during the last generation, as major
governments removed national controls on finance capital.").

73. HARVEY, supra note 61, at 2. Harvey describes the preference for market orderings over
government action under neoliberalism:

The role of the state is to create and preserve an institutional framework appropriate to
such practices. The state has to guarantee, for example, the quality and integrity of
money. It must also set up those military, defence, police, and legal structures and
functions required to secure private property rights and to guarantee, by force if need be,
the proper functioning of markets. Furthermore, if markets do not exist (in areas such as
land, water, education, health care, social security, or environmental pollution) then they
must be created, by state action if necessary. But beyond these tasks the state should not
venture. State interventions in markets (once created) must be kept to a bare minimum
because, according to the theory, the state cannot possibly possess enough information
to second-guess market signals (prices) and because powerful interest groups will
inevitably distort and bias state interventions (particularly in democracies) for their own
benefit.

Id.
74. See POLLIN, supra note 60, at 29-30 (describing how President Clinton, a Democrat,

nevertheless conformed to the neoliberal agenda, for example, in his abolition of Aid to Families
with Dependent Children, the federal entitlement to welfare benefits for low-income families).
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dramatically shifted the terms of the debate about social and economic justice,
the role of government, and the rights and social status of low-income people
and communities.75

Like the benefits of the manufacturing economy, the benefits of
globalization have not been distributed evenly. Chantal Thomas argues that one
result of suburbanization followed by deindustrialization has been the
entrenchment of poverty and economic marginalization for the urban poor, who
tend to be people of color.76 The decline of manufacturing jobs in American
cities has been accompanied by two other trends: the "informalization" of
employment, which replaces union jobs with non-unionized jobs without
worker protections (as in sweatshop work, farm work, and domestic work); and
a stratification of the workforce according to skill level, under which there are
many new high-paying service jobs with high barriers to entry (such as a post-
graduate degree), and many new low-wage jobs, but fewer jobs in the middle. 77

The losers in this situation have been the urban poor, for whom
unemployment has coincided with disinvestment in the public sphere. During
the last twenty-five years, the federal commitment to income support, job
creation, and affordable housing has fallen sharply, even as social and
economic challenges such as residential segregation and concentrated poverty
have deepened in communities like West Oakland. The 1960s "War on
Poverty" 78 has given way to what some have described as the "War against the
Poor."7 9 Since 1980, federal housing subsidies have fallen by more than 80%.8"
In the mid-1990s, a Democratic President and a Republican Congress ended

75. See LISA DUGGAN, THE TWILIGHT OF EQUALITY?: NEOLIBERALISM, CULTURAL
POLITICS, AND THE ATTACK ON DEMOCRACY 9 (2003) (discussing how public debate in the 1970s
and 1980s pushed the perceived "center" of American politics rightward).

76. See Thomas, supra note 34, at 1484-86.
77. See id. at 1490-94.
78. The "War on Poverty" was waged in part through the Economic Opportunity Act of

1964. Pub. L. No. 88-452 § 2, 78 Stat. 508 (repealed 1981). The Act created the Office of
Economic Opportunity, which included, among other initiatives, the civil legal aid program that
would become the Legal Services Corporation in 1974. Legal Services Corporation Act, 42 U.S.C.
§§ 2996-29961 (2000). The conservative and libertarian critique of the War on Poverty was set
forth in a series of influential books, including GEORGE GILDER, WEALTH AND POVERTY (1981)
(contending that poverty is the result of personal irresponsibility which government programs
reward and encourage), CHARLES MURRAY, LOSING GROUND: AMERICAN SOCIAL POLICY, 1950-
1980 (1984) (contending that federal anti-poverty programs produce a series of undesirable social
and economic choices among those living in poverty), and LAWRENCE M. MEAD, BEYOND
ENTITLEMENT: THE SOCIAL OBLIGATIONS OF CITIZENSHIP (1986) (criticizing government
programs for perpetuating poverty by being overly permissive with respect to work in return for
benefits).

79. See, e.g., HERBERT J. GANS, THE WAR AGAINST THE POOR: THE UNDERCLASS AND

ANTIPOVERTY POLICY (1995) (arguing that the War on Poverty failed for lack of resources, and
that the backlash of the 1980s and 1990s-including stigmatizing rhetoric and labels-is a much
greater barrier to ending poverty than government intervention).

80. W. REG'L ADVOCACY PROJECT, WITHOUT HOUSING: DECADES OF FEDERAL HOUSING
CUTBACKS, MASSIVE HOMELESSNESS, AND POLICY FAILURES 11 (2006),
http://www.wraphome.org/wh-presskit/WithoutHousing-20061 1 14.pdf.
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welfare "as we know it" by dismantling the sixty-year federal commitment to a
minimum income for families with children. 8' The federal minimum wage
likewise stagnated, falling farther behind the cost of living.82 While some states
have tried to replace the federal disinvestment with local dollars, many more
have followed California's lead and enacted laws analogous to Proposition 13
that roll back existing tax levels, while freezing or limiting future tax
increases. 83

In response to state and federal government disinvestment, many localities
have turned to financial and regulatory incentives to lure private
development. 84 Audrey McFarlane observes that many city governments
believe that luring back the middle class will solve these financial and social
difficulties:

Urban places that were once racialized as Black and classified as poor,
dangerous and off-limits to anyone of affluence and with choices,
have taken on new meaning today. These places are now suppliers of
housing that is relatively cheap, centrally located, and often
architecturally rich. They are open territories for investment
speculators, redevelopment agencies, and affluent professionals who
reject the suburban form of living, but demand, and can easily pay for,
luxury residential, commercial retail, entertainment, and other
intangible spatial amenities....

The current market for inner city space coincides quite evenly
with a decades-old policy of cities trying to attract the upper-middle
class to the city. Arguably, the discovery has been partially fostered
and guided by the deliberate intervention of state and local

81. See Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L.
No. 104-193, 110 Stat. 2105 (codified in scattered sections of 42 U.S.C.). For more on the

discourse and ideolegy of welfare reform, see Kathleen A. Kost & Frank W. Munger, Fooling All
of the People Some of the Time: 1990's Welfare Reform and the Exploitation of American Values,
4 VA. J. SOC. POL'Y & L. 3 (1996), and Sylvia A. Law, Ending Welfare as We Know It, 49 STAN.
L. REV. 471 (1997). See also SHAWN FREMSTAD, CTR. ON BUDGET & POLICY PRIORITIES, RECENT
WELFARE REFORM RESEARCH FINDINGS: IMPLICATIONS FOR TANF REAUTHORIZATION AND

STATE TANF POLICIES (2004), http://www.cbpp.org/l-30-04wel.pdf (providing longitudinal data
on the impact of welfare reform on low-income families).

82. In May 2007, President Bush signed into law the first increase since 1997, raising the
minimum wage from $5. 15/hour to $5.85 effective July 24, 2007 (with subsequent increases to
$6.55 and $7.25 on the same date in 2008 and 2009). Jeffrey Meitrodt, Hourly Wages Going up to
$7.50, CHI. TRIB., July 1, 2007, at Cl.

83. Michael J. New, Proposition 13 and State Budget Limitations: Past Successes and
Future Options 1 (Cato Inst., Briefing Paper No. 83, 2003) (noting that California's Proposition

13 "launched a wave of tax limitation efforts in other states and created momentum for the large
federal tax cuts passed in 1981").

84. Even as the federal government continues to disinvest from social programs, a recent
trend has emerged of state governments stepping into the breach. Christopher Cooper, Budget

Boom: States Set Big Spending Plans as Washington Preaches Austerity, WALL ST. J., Feb. 24,
2007, at Al. The implications of this early counter-trend to neoliberal policies do not seem to be
well understood.
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governments through an explicit and pointed policy to attract affluent
residents. This intervention by state and local governments has taken
many forms: incentives to urban professionals to locate in certain
neighborhoods such as first-time homebuyers programs, settlement
cost forgiveness programs, other incentive grants and loans for
purchasing residential real estate within the city, and favorable re-
zonings of industrial property to facilitate residential occupancy. 85

In Oakland, no one personified this pro-development approach more than
Jerry Brown, the city's mayor from 1999 to 2007. A former California
governor, one-time presidential hopeful, and the current state attorney general,
Brown came into the Oakland mayor's office promising to boost the city's
economic fortunes. A centerpiece of his approach was the so-called "10K
Downtown Housing Initiative" through which the city would attract 10,000
new residents to downtown Oakland by developing some 6,000 market-rate
housing units.8 6 While this initiative focused on downtown Oakland, during
Brown's tenure an unprecedented number of development projects were
approved citywide.8 7

Mayor Brown's efforts, however, appear to have hastened gentrification
in Oakland, and low-income people of color continue to be displaced.88 From
1980 to 2000, the percentage of African Americans in Oakland decreased from
46.9% to 35.7%; by mid-2005, the African American population was estimated
by the Census Bureau to have dropped further to between 29% and 33.2%.' 9

During the last five years, African American enrollment in the Oakland Unified
School District has declined by an estimated 25%.90

85. Audrey G. McFarlane, The New Inner City: Class Transformation, Concentrated
Affluence and the Obligations of the Police Power, 8 U. PA. J. CONST. L. 1, 5-6 (2006).

86. For more on this initiative, including an updated list of housing projects as of
November 2006, see Oakland CEDA - !OK Hotnsing Initiative,
http://www.business2oaldand.com/main/10kdowntownhousinginitiative.htm (last visited July 6,
2007).

87. For a report card on Brown's eight years in office, see Feature Report, Grading Jerry,
E. BAY EXPRESS, Jan. 3, 2007, at 7, available at http://www.eastbayexpress.com/2007-01-
03/news/grading-jerry.

88. Chris Thompson, Jerry Brown Was Right: He Was a Poor Manager but a Great
Salesman, E. BAY EXPRESS, Jan. 3, 2007, available at http://www.eastbayexpress.com/2007-01-
03/news/jerry-brown-was-right! (click on "The Changing Face of Oakland" chart). From 1999 to
2005, the city's African American population declined 18.6% or more than 26,000 individuals.
During the same period, median household income rose 10.2%, households earning more than
$100,000 rose 26.2%, median home values rose 163%, and unemployment was up 33%, from
5.1% to 6.8%. Id.

89. Leslie Fulbright, S.F. Moves to Stem African American Exodus: Critics Say Effort to
Reverse Longtime Trend May Be Too Late, S.F. CHRON., Apr. 9, 2007, at Al.

90. Recent reports commissioned by the Oakland Unified School District found that "the
declining enrollments are a result of a change in Oakland's demographic makeup. This change is
part of a process of 'gentrification,' in which middle-class or affluent people migrate into an area,
displacing earlier, usually poorer, residents." Lapkoff & Gobalet Demographic Research,
Demographic Update for Facilities Planning I (May 25, 2005) (on file with author). One report
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West Oakland itself is the site of several large-scale development projects
that join public and private resources and purpose. Many of the projects have
the potential to ameliorate the failures of urban renewal in the 1950s and
1960s. 91 With the collapse of the Nimitz Freeway in the 1989 Loma Prieta
earthquake-and after a considerable struggle against state efforts to rebuild it
in the same location 92-West Oakland reclaimed Cypress Street, renamed it
Mandela Parkway, and created a mixed-use development with low-income
rental housing, low-income homebuyer sites, and commercial and community
space at the foot of Seventh Street. 93 At one end of the project, efforts are
currently underway to revitalize the area surrounding the West Oakland BART
station with a $400 million mixed-use residential and commercial project. 94

While these developments may help reverse decades of decline, they also
put increased pressure on remaining residential and industrial areas of West
Oakland. As in earlier times, there is both optimism and concern about new
developments. 95 Given resident incomes and the high concentration of renters,
community groups have recently expressed serious concern about vulnerability
to evictions and the exclusionary displacement of some 7,000 households in
West Oakland, made up especially of poor and African American residents. 96

found that very few children lived in the new market rate condos: "Of the nearly 1,700 market rate
units, only three students attend OUSD [schools]." Lapkoff & Gobalet Demographic Research,
Impact of New Housing Developments on OUSD Enrollment and Facilities 2 (Sept. 5, 2006) (on
file with author).

91. See West Oakland - Oakland CEDA,
http://www.business2oakland.com/main/westoakland.htm (last visited July 12, 2007) (detailing
general redevelopment plan in West Oakland). In 1999, the U.S. Army closed the 425-acre
Oakland Army Base in West Oakland. In 2000, the City of Oakland adopted a redevelopment plan
for that area. See Oakland Army Base - Oakland CEDA,
http://www.business2oakland.con/main/oaklandarmybase.htm (last visited July 12, 2007).

92. See Rodriguez, supra note 38, at 226:
The California Department of Transportation proposed rebuilding the structure in its
original location down the middle of Cypress Street in West Oakland. Environmentalists
joined West Oaklanders in blocking the reconstruction of the freeway along its original
route. Their combined efforts succeeded in forcing the state to reroute the reconstructed
freeway through Oakland's port.

93. See BRIDGE Housing - Mandela Gateway, http://www.bridgehousing.com/
Default.aspx?DN=185,32,7,l,Documents (last visited July 12, 2007) (describing the Mandela
Gateway development).

94. See AWOD - Future Developments, http://web.archive.org/web/20060829210451/
www.awod.org/futuredevelopments.htm (last visited July 12, 2007) (describing the Mandela
Transit Village development); see also Marsha Ginsburg, Transition, S.F. CHRON., May 9, 2004,
at G I (describing both developments).

95. See, e.g., Dana Perrigan, Central Station Finally on Track in West Oakland: Often-
Neglected Area's Residents Hope That Housing Plan Thrives, S.F. CHRON., Nov. 12, 2006, at K8;
Anne Stuhldreher, Against Gentrification: Marcel Diallo Sees a Black Cultural District Where
Oakland's the Bottoms Neighborhood Now Stands, S.F. CHRON., Jan. 21, 2007, at CMI3;
abc7news.com, Transcript of Report: West Oakland Area to Undergo Renaissance (Dec. 2, 2004),
http://abclocal.go.com/kgo/story?section-News&id=2460403 (last visited July 6, 2007).

96. See Memorandum from Jeremy Hays to Oakland City Council Members, supra note
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Yet the neoliberal catechism that free markets, if not subject to
government interference, will bring good things to everyone until recently has
permeated city decisionmaking. This faith in market-based forces would
converge with the desperation to improve Oakland's image and its finances to
produce a pitched battle over a symbol of the city's prosperous past.

II
LAWYERING IN COMMUNITY: A SHORT HISTORY OF EBCLC

Community economic development (CED) emerged during the 1990s as
the dominant approach to redressing urban poverty in an age of neoliberalism.
As Scott Cummings observes, CED replaced entitlement programs and civil
rights initiatives with a "market-based" strategy for advancing economic
development, premised on the idea that poor neighborhoods are underutilized
markets in need of private sector investment.97 William Simon similarly
suggests that the CED movement is a pragmatic response by lawyers and other
advocates for the poor within the neoliberal paradigm, promoting collaboration
and negotiation over zero-sum struggle, and favoring market solutions over
government intervention. 98

Cummings contrasts market-driven CED with a model he calls "politically
engaged CED." For Cummings, a politically engaged CED movement has three
key features: (1) it incorporates the law and organizing model of legal advocacy
that has recently emerged in community law practice; (2) it "seeks to situate
CED advocacy within the context of a broader progressive movement on behalf
of marginalized communities;" and (3) it should strive to organize people at
regional, national, and international levels instead of being limited to
geographically defined neighborhoods. 99

While at times the Community Economic Justice (CEJ) practice at
EBCLC has reflected all three of the features that Cummings associates with
politically engaged CED, some of its projects have more resembled "market-
driven" CED. EBCLC's commitment to economic justice reflects less a
conscious institutional preference for certain models than the long engagement
of its staff with low-income and minority communities in Alameda County. It
incorporates not only institutional history, but also the evolving individual
philosophies of EBCLC attorneys. Nor has the organization's relationship with
local government and the private sector remained static. Once cast as
adversaries in many struggles, elected officials, real estate developers, and
grassroots organizations serving the poor recently have forged new

97. Scott L. Cummings, Community Economic Development as Progressive Politics:
Toward a Grassroots Movement for Economic Justice, 54 STAN. L. REV. 399,402 (2001).

98. William H. Simon, Solving Problems vs. Claiming Rights: The Pragmatist Challenge
to Legal Liberalism, 46 WM. & MARY L. REV. 127 (2004); see also WILLIAM H. SIMON, THE
COMMUNITY ECONOMIC DEVELOPMENT MOVEMENT (2001).

99. Cummings, supra note 97, at 459-64.
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opportunities to work together in greater harmony.
What ties these disparate strategies, tactics, and styles of lawyering

together is what we call "mindfulness": an awareness of political realities
shaping small-scale personal relationships and large-scale societal
transformations alike. This mindset permits us to challenge the assumptions
and intervene in the workings of neoliberalism. This Part describes EBCLC's
evolution as an institution deeply rooted in the political and economic realities
of its client community, allowing it to build the trust and form the relationships
that make mindful lawyering possible.

A. 1988-1995: "Direct Impact"--Grounding the Law Center in Community

EBCLC was founded in 1988 by law students from Boalt Hall who
wanted both practical lawyering training and the chance to make a difference in
the lives of low-income clients. As simple as this service-learning formulation
might sound, the student founders were in fact motivated by the intersection of
significant and complex trends in legal education and legal services. First, the
students were inspired by the growing clinical legal education movement in
U.S. law schools. By the mid-1980s, law schools increasingly were offering
curriculum-based experiential learning in the form of clinics, and Boalt
students were eager to take advantage of such opportunities. 100

Second, clinics were ideal sites for leveraging the talents of law students
to help bridge the growing gap in access to justice for clients in poor
communities. The founding students were deeply moved by the impact of the
federal government's retreat from the anti-poverty agenda of the 1960s and
1970s. Important socio-political struggles had taken place in the decades
immediately following the Second World War, including the civil rights and
Black Power movements, the anti-Vietnam war movement, the women's
movement, and the environmental movement. 10 1 Lawyers had played
significant roles in shaping and advancing these struggles, the federal
government had provided direct funding for legal services to the poor, and the
legal system had been viewed as a central venue for gaining ground on almost
all fronts.

Legal services lawyers, however, were soon the targets of relentless
assault by conservative policymakers. °2 In the early 1980s and again in the
mid-1990s, Congress slashed federal funding for legal services and enacted
draconian restrictions on the kinds of cases and clients such attorneys could

100. See generally Jon C. Dubin, Clinical Design for Social Justice Imperatives, 51 SMU
L. REv. 1461 (1998) (providing a history of clinical legal education, including its social justice
aspirations).

101. See generally HOWARD ZINN, A PEOPLE'S HISTORY OF THE UNITED STATES (1980).
102. ALAN W. HOUSEMAN & LINDA E. PERLE, CTR. FOR LAW & Soc. POLICY, SECURING

EQUAL JUSTICE FOR ALL: A BRIEF HISTORY OF CIVIL LEGAL ASSISTANCE IN THE UNITED STATES
29-37 (2007), http://www.clasp.org/publications/legaLaid_history.2007.pdf
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represent.10 3 In Berkeley and elsewhere in Alameda County, neighborhood
legal services closed their offices.' 04 At the same time, funding cuts decimated
affordable housing programs and led to the deinstitutionalization of people with
mental disabilities, resulting in an unprecedented growth in homelessness.' 05

The law students, then, sought to leverage the potential of a community-based
clinic to meet both educational and client-service goals that were timely and
significant.

In September 1988, EBCLC opened on a shoestring budget as the
Berkeley Community Law Center in a small storefront in South Berkeley. In
light of the growing homeless problem, services were initially focused on
housing and welfare. Staff attorneys and students under their supervision
represented clients seeking affordable housing and a minimum income.

While this work looked conventional in many ways, EBCLC's early
leaders were also eager to apply some of the lessons of their legal services and
anti-poverty forbears. Forceful and thoughtful commentators were asking hard
questions about the role of lawyers in bringing about community change. 106
Thus the Law Center eschewed impact litigation, the object of considerable
critique for its over-reliance on big cases and high-profile lawyers. 107 The
efficacy of such litigation was debatable as an anti-poverty strategy even in the
1960s and 1970s, but by the late 1980s federal courts had become less
hospitable as venues to advance justice on behalf of poor people.'08 EBCLC

103. The high water mark of national funding of legal services was in 198 1, the closest
most programs ever came to achieving the "minimum access" goal of I lawyer for every 5,000
low-income clients. Id. at 24. After cuts of 25% in 1982, and 30% in 1996-with stagnant funding
in between and thereafter-the federal commitment to legal services in inflation-adjusted dollars
now represents approximately one-half of the plateau of a quarter-century ago. ACCESS TO JUSTICE
WORKING GROUP, STATE BAR OF CAL., AND JUSTICE FOR ALL: FULFILLING THE PROMISE OF
ACCESS TO CIVIL JUSTICE IN CALIFORNIA (1996). In addition to being starved of operating
resources, legal services programs have chafed under draconian restrictions for more than a
decade. See David S. Udell, Implications of the Legal Services Struggle for Other Government
Grants for Lawyeringfor the Poor, 25 FORDHAM URB. L.J. 895 (1998).

104. Boalt Celebrates New Poverty Law Center: Law Students Raised the Money
Themselves, THE RECORDER, Sept. 29, 1988, at 8 (Legal Aid Society of Alameda County attorneys
down from 54 to 13 and forced to close Berkeley office); Law Students Launch Community Legal
Center, E. BAY EXPRESS, Sept. 9, 1988, at 3 (LASAC attorneys down from 54 to 13 and services
in Berkeley reduced to I lawyer from Oakland 4 hours/week).

105. See W. REG'L ADVOCACY PROJECT, supra note 80, at 11.
106. Stephen Wexler, in his classic critique, challenges "[tiwo major touchstones of

traditional legal practice--the solving of legal problems and the one-to-one relationship between
attorney and client." Wexler suggests four alternate ways that lawyers for the poor can help their
clients: "(1) informing individuals and groups about their rights, (2) writing [educational] manuals
and other materials, (3) training lay advocates, and (4) educating groups for confrontation."
Stephen Wexler, Practicing Lawfor Poor People, 79 YALE L.J. 1049, 1053, 1056 (1970).

107. See, e.g., L6PEZ, supra note 12, at 13-17 (describing and critiquing the practices of a
public interest litigation firm).

108. This process has only accelerated during the last quarter-century. As Scott Cummings
and Ingrid Eagly put it, "By the early 1990s, legal scholars had rejected the law as a vehicle for
social transformation, challenged the privileged position of lawyers in social change strategies,
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also strove to avoid some of the routine practices of neighborhood legal
services offices. 109 Some observers suggested that legal aid lawyers were
neglecting the root causes of poverty, missing the interconnectedness of low-
income people's problems, and creating new dependencies instead of
"empowerment.""10  At EBCLC, attention to these shortcomings meant
developing delivery models that were deeply enmeshed in the people, places,
and institutions that affected clients' lives."' Reflection on the lawyer's role, a
central feature of EBCLC's teaching mission, also became an ingrained feature
of its law practice. Further, the Law Center viewed itself not just as a service
provider, but as an incubator, spinning off legal and non-legal entities in
response to community needs. 112

Community-based organizations come and go, and many low-income
residents are understandably wary of unfulfilled promises made by eager
outsiders, including well-meaning lawyers. EBCLC addressed this potential
problem in several ways. During this period, EBCLC staff and students made a
concerted effort to develop personal and professional relationships in the
community by meeting people where they were, both figuratively and literally.
EBCLC ran outreach programs in shelters, soup kitchens, city parks, welfare
offices, health clinics, and other places where people in need congregate. The
Law Center also partnered with established community organizations to host
evening workshops in low-income neighborhoods. In short, staff and students

and actively encouraged lawyers to work with other community members to seek local, nonlegal
solutions to poverty." Cummings & Eagly, supra note 9, at 460.

109. The classic critique is Gary Bellow, Turning Solutions Into Problems: The Legal Aid
Experience, 34 NLADA BRIEFCASE 106 (1977), available at
http://www.garybellow.org/garywords/solutions.html (critiquing the routinized practice prevalent
in many legal aid offices leading to low client autonomy, narrow definition of client needs, and
poor outcomes).

I10. See William P. Quigley, Reflections of Community Organizers: Lawyering for
Empowerment of Community Organizations, 21 OHIo N.U. L. REV. 455 (1995) (discussing the
unique values of "[e]mpowerment lawyering with organizations of the poor and powerless", its
focus on representing groups instead of individuals, and how empowerment lawyering "differs
from corporate lawyering or criminal defense lawyering in purpose, substance and style"); see
also Joel F. Handler, Community Care for the Frail Elderly: A Theory of Empowerment, 50 OHIO
ST. L.J. 541 (1989) (discussing "why the legal rights perspective will not protect the frail elderly"
and arguing for a different approach based on the theory of empowerment and empirical models
for home care projects benefiting the poor elderly population).

111. In response to a largely silent epidemic sweeping through the low-income community,
in 1990 EBCLC expanded its initial focus on legal issues related to shelter (housing) and income
(welfare) to include a health practice for people living with HIV. See Jefirey Selbin & Mark Del
Monte, A Waiting Room of Their Own: The Family Care Network as a Model for Providing
Gender-Specific Legal Services to Women with HIV, 5 DUKE J. GENDER L. & POL'Y 103 (1998)
(discussing the history of EBCLC's HIV/AIDS law practice).

112. The most prominent example in the early years was the Homeless Action Center
(HAC), which was initially housed at EBCLC until it received sufficient seed funding to operate
as an independent entity. HAC is now a vital service provider to low-income and homeless
residents of Alameda County. See Homeless Action Center Services,
http://homelessactioncenter.orglabout (last visited July 12, 2007).
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recognized that they had as much to learn as they had to offer, and that they
could only make a difference on important community issues by working
alongside the people whose interests they purported to represent." 3 This
commitment to relationship building made possible a deeper awareness of local
political and economic realities, and established a level of trust between
EBCLC staff and community leaders that would support the growth of further
collective efforts over time.

B. 1995-2001: The Credit Union-Bringing Banking Services to West Oakland

After serving thousands of individual clients with welfare, housing, and
health-related needs, staff and students turned their attention in the mid-1990s
to some of the serious gaps in community assets and infrastructure. In response
to these needs, and with a desire to help address the root causes of poverty and
inequality, EBCLC established a Community Economic Development practice.
Even while expanding its direct services, this investment in long-term,
community initiatives led to EBCLC's in-depth involvement in a series of
multi-year, large-scale projects.

In 1995, in partnership with UC Berkeley's Institute of Urban and
Regional Development, EBCLC began assisting Oakland's Enhanced
Enterprise Communities through the HUD-funded Joint Community
Development Project (JCD). "4 JCD efforts included providing legal resources
to address impediments to community revitalization, including technical
assistance workshops and community clinics on managing small businesses and
non-profits. As a natural outgrowth of the JCD work, EBCLC began to explore
ways to support new community enterprises.

In 1996, EBCLC joined a working group of community activists, non-
profits, and county service providers to address the dearth of banking and
financial services available to low-income residents in many parts of the East
Bay. The group pooled expertise and envisioned a credit union as a
community-based approach to meeting the banking needs of residents in West
Oakland, a community of 30,000 low-income people without a single bank.
EBCLC staff and students worked on all aspects of the credit union's

113. See, e.g., Susan D. Bennett, On Long-Haul Lawyering, 25 FORDHAM URB. L.J. 771
(1998) (describing the imperative for an imbedded lawyering practice-morally, geographically,
and longitudinally-in low-income communities); Gary Bellow, Steady Work: A Practitioner's
Reflections on Political Lawyering, 31 HARV. C.R.-C.L. L. REv. 297 (1996) (offering the author's
contributions to the debate on the "elusive" subject of "political lawyering" and his attempt "to
clarify the subject of the conference, this Symposium, and our work by reflecting on a few
examples from my own experience of politics through law."); see also Julie A. Su, Making the
Invisible Visible: The Garment Industry's Dirty Laundry, I J. GENDER RACE & JUST. 405 (1998)
(arguing that lawyers should work with subordinated clients, notfor them).

114. See Marie Felde, A $2 Million HUD Grant for Campus-Oakland Ventures, The
Berkeleyan (Sept. 27, 1995), http://www.berkeley.edu/newsiberkeleyan/1995/0927/grant.html
(last visited August 2, 2007).
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development: conducting market research, surveying community members,
researching federal regulations, developing a business plan, and raising seed
funds.

In March 2001, with many individual, corporate and foundation
supporters, the People's Community Partnership Federal Credit Union opened
its doors in West Oakland. Since its founding, the credit union has expanded its
vital banking services to more than 2,600 members, three-quarters of whom are
low-income. More than ten years later, EBCLC continues to serve as a fiscal
agent for the credit union, helping it access much-needed capital to expand its
membership and services. 115

C. 1999-2003: Port of Oakland Project Labor Agreement and the Bay Area
Construction Sector Intervention Collaborative -Training and Apprenticeship

Opportunities for Living Wages

In 1999, EBCLC staff and students began providing technical assistance
to the Coalition for an Accountable Port, an organizing effort of labor unions
and community groups anchored by the East Bay Alliance for a Sustainable
Economy. 116 In March 2000, EBCLC helped community groups gain a place at
the table in negotiating a Project Labor Agreement with the Port of Oakland,
governing labor and hiring aspects of the Port's $1.3 billion capital
improvement plan, including the development of what may be the first social
responsibility division in a U.S. Port. "17

At the same time, EBCLC staff and students began working with a
coalition of organizations, agencies and interested parties committed to
increasing opportunities for local residents in the construction trades, with an
emphasis on gaining access for women and people of color who traditionally
have been excluded from the industry. From that collaboration, the Bay Area
Construction Sector Intervention Collaborative (BACSIC) was born. 118

EBCLC staff and students provided critical assistance to help BACSIC
incorporate and carry out its important mission. Although it has since ceased
operation, for several years BACSIC worked to increase the supply of local

115. See People's Community Partnership Federal Credit Union, http://www.pcpfcu.org
(last visited July 5, 2007).

116. http://www.workingeastbay.org (last visited July 5, 2007).
117. The Port of Oakland-which modernized and expanded during the 1960s to become

Oakland's leading industry-was "one of West Oakland's few success stories, an enormous
industry that, unlike much of the rest of the city, took advantage of, rather than lost ground to, the
waves of economic restructuring sweeping through the East Bay in these decades." SELF, supra
note 5, at 154. By the late 1960s, the Port of Oakland was the "second largest port in the world in
container tonnage ... and second only to New York in its container terminal acreage." Port of
Oakland - The Port & You, http://www.portofoakland.com/portnyou/history.asp (last visited July
5, 2007).

118. For more on BACSIC and its role in negotiating the Port's Project Labor Agreement,
see Jason Parkin, Note, Constructing Meaningful Access to Work: Lessons from the Port of
Oakland Project Labor Agreement, 35 COLUM. HUM. RTs. L. REv. 375 (2004).
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residents able to fill apprenticeship and journey-level positions while increasing
the demand for such workers through implementation of local hiring provisions
in major public works contracts. BACSIC helped prepare individuals for
apprenticeship programs, placed individuals directly in construction jobs, and
provided meaningful support and retention services. 1 1 9

D. 2003-2007: The Shifi from Community Economic Development to
Community Economic Justice

EBCLC's early economic development work filled the vacuum left by
significant public and private disinvestment in low-income communities. The
credit union, for example, was a direct response to the decades-old withdrawal
of banks from communities like West Oakland. The absence of basic banking
services-and undercapitalization more generally---only increases the cost of
being poor and drains much-needed cash from the community. Likewise,
BACSIC attempted to address the federal government's significant retreat from
job training and apprenticeship programs. Disadvantaged workers excluded
from living wage employment sectors like the construction industry are
consigned, at best, to dead-end service sector jobs that keep them and their
families in poverty.

These projects emerged from, and helped to foster, EBCLC's engagement
with the systemic problems facing low-income communities of color in
Alameda County. The economic development practice thus was an outgrowth
of a long engagement with West Oakland and other impoverished East Bay
communities that made plain these communities' structural needs. EBCLC's
involvement in these projects also helped to build and deepen relationships
with grassroots community organizations. These community relationships
would be dramatically mobilized by a conflict that moved EBCLC to change
the name of its Community Economic Development practice to Community
Economic Justice (CEJ).

In April 2002, the Pacific Renaissance Plaza (Pacific Renaissance)
developers initiated mass evictions of elderly, low-income, and immigrant
tenants in a development project in the heart of Oakland's Chinatown. As part
of a broad-based community effort, EBCLC organized a legal team to represent
the tenants, and acted as a critical bridge between the lawyers and the
community coalition of grassroots-organizing and tenant groups. EBCLC's
involvement in the Pacific Renaissance struggle required intensive negotiations
and meetings with the developers and the City of Oakland. Participating in
behind-the-scenes meetings and reviewing the paper trail revealed the

119. In addition to the credit union and BACSIC, EBCLC also spent several years
providing technical assistance to more than 100 local non-profits on a broad range of legal issues.
Enhancing the capacity of community-based organizations is a vital role in low-income
neighborhoods, which often lack the resources and infrastructure to sustain and benefit from such
institutions.
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incredible power imbalance between developers and low-income communities.
Particularly striking was the City's past failure to hold the Pacific Renaissance
developer accountable for commitments to public purpose (affordable housing
units) and the use of public loan funds (never repaid). 120

Although the Pacific Renaissance litigation continues, the struggle has
been emblematic of the weakness of government institutions under
neoliberalism.121 Market forces failed to serve low-income tenants or protect
public funds from abuse. Local government was likewise unwilling or unable to
play its vital enforcement role. Meanwhile, vulnerable residents like the low-
income, elderly, and immigrant Pacific Renaissance tenants suffered the
consequences of the developers' attention to the bottom line and the City's
inaction. Such conditions have given rise to the need for more active
engagement by EBCLC and other organizations. The name change from
"CED" to "CEJ" signified what had already become apparent from EBCLC's
work: that the needs of the poorest communities in Chinatown, West Oakland,
and elsewhere could not be adequately met without a broad-based movement
for progressive political and economic change.

III
A FIRST-PERSON ACCOUNT OF THE WOOD STREET STRUGGLE:

URBAN REDEVELOPMENT UNDER NEOLIBERALISM AND A GLIMPSE OF

TRANSFORMATIVE CHANGE

The premise of market-driven CED is that poor communities suffer from
"market failures" that can be remedied by targeted public and private
investment. As Cummings and others have argued, however, there is little
evidence that waiting for the benefits of investment to "trickle down" to the
poorest of the poor is actually an effective strategy. 122 The economic justice
paradigm works from different premises: that under neoliberalism,
economically powerful actors are able to harness political processes to project
their interests; 123 that meaningful redistribution thus requires both the political

120. Public records revealed that the Pacific Renaissance developers received $30 million
in public funds (in part to provide affordable housing for the Chinatown community); overcharged
the tenants more than $2 million over ten years; and borrowed $7 million from the City of
Oakland that was forgiven without repayment. Further discovery revealed evidence that the
developers set up over fifty different corporate affiliate entities to move funds around, and that
they also allegedly engaged in apparently fraudulent self-dealing transactions that led directly to
the evictions of tenants and the potential loss of affordable housing. See John M. Glionna,
Chinatown Evictions Roil Oakland, L.A. TIMES, June 24, 2003, at 7, available at 2003 WLNR
15153554. See also Jahna Berry, Tenant Tempest: Evictions from a Condo Complex in Oakland's
Chinatown Have Triggered a Wave of Lawsuits, THE RECORDER, Oct. 17, 2003, at 1.

121. See Foster & Glick, supra note 9, at Part III.B ("The City as a Weak(er) Player").
122. See Cummings, supra note 97, at 447 (criticizing market-driven CED policies as

ineffective at poverty reduction).
123. See WILLIAM GREIDER, WHO WILL TELL THE PEOPLE: THE BETRAYAL OF AMERICAN
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and the economic empowerment of marginalized actors; and that changing
these rules of play, in turn, requires coalition work.

In response to the neoliberal policies of Oakland's former Mayor Jerry
Brown, progressive groups and leaders in Oakland therefore have found it
increasingly necessary to join forces to cobble together funds, constituency
groups, political capital, and moral force to challenge large-scale development
projects and policies. Advocates from various sectors, including labor, faith
leaders, environmentalists, housing activists, and policymakers, have
collaborated to advance a progressive economic justice agenda. During the past
five years, progressive coalitions have produced concrete resources that directly
benefit low-income residents and have significantly shifted the debate among
political leaders. This work has been exciting, fulfilling, and a model for other
communities. Yet like all coalition work, it has also been extremely demanding.

In this Part, the first-person narrative reflects the perspective of
Margaretta Lin, EBCLC's Community Economic Justice practice director, as a
community lawyer who has attempted to represent community interests while
also trying to practice mindfulness. Part III.A tells the story of a coalition of
progressive organizations and residents who worked to exact community
benefits from the largest market-rate housing development project in West
Oakland's history. This account provides poignant examples of the strategies
employed and the barriers faced by low-income communities in the struggle for
economic justice. In Part II.B, Margaretta reflects on how Thich Nhat Hanh's
mindfulness principles can shed light on community lawyering, utilizing the
Wood Street story as an illustration of the challenges involved in this kind of
endeavor.

A. The Wood Street Struggle and the Politics of Neoliberalism

In late 2003, community activists and West Oakland residents began a
struggle to gain benefits for low-income residents from neighborhood
development. Three real estate entities had formed a partnership to develop the
Wood Street project, proposing to build over 1,500 market-rate condominiums
and some commercial space on a twenty-nine-acre site surrounding and
including the historic 16th and Wood Street Train Station. 124 The founding
partner, Rick Holliday, was a former affordable-housing developer and was
also known as the "Loft King" for pioneering the construction of live/work

DEMOCRACY (1992) (describing the effectiveness with which large corporate interests such as
General Electric have been able to influence national policymaking).

124. Sue Kwon, CBS Channel 5, Transcript of Report: Development to Bring $300,000
Homes to Oakland, (Oct. 12, 2006), http://cbs5.com/business/local_story_285214313.html (last
visited July 12, 2007). See also Oakland Cmty. & Econ. Dev. Agency, Wood Street Project Draft
Environmental Impact Report S-6 (Sept. 20, 2004), available at
http://www.oaldandnet.com/govemmenttceda/revised/planningzoning/MajorProjectsSection/Woo
dStreetDraftEIRSept2004/Sections/Summary%2OText.pdf.
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lofts in San Francisco's light industrial neighborhoods.' 25

The choice of the site was evocative. As described above, the Wood Street
Station once represented West Oakland's central role in the regional economy
and the prosperity it brought to its African Americans residents in the early to
mid-20th century.126 Now the train station was to be a symbol of the post-
industrial age. The proposal for market-rate housing on the train station site
invoked the "New Urbanism," a strategy of luring the upper-middle class back
to ailing cities. 127 Once the birthplace of the West Coast's African American,
labor, and civil rights movements,128 the Station was now to serve as a site of
upper-middle class-and most likely, predominantly white--convenience and
consumption, a symbol of Oakland's ability to cater to affluent
professionals. 129 The struggle over the fate of the abandoned train station
would vividly illustrate the conflicts generated by the politics of neoliberalism.

Many feared the Wood Street project's impact on low-income residents,
the neighborhood's cultural heritage, employment opportunities, and the
physical environment. A grassroots organizing group, Just Cause Oakland
(hereinafter "Just Cause"), 130 formed a coalition to seek mitigation and

125. Adam Feuerstein, Lofty Ambitions in Emeryville, S.F. Bus. TIMEs, Feb. 21, 1997,
available at http://www.bizjournals.comlsanfrancisco/stories/1997/02/24/storyl .html. Holliday
created the vision for the land's reuse and recruited partners, including: BUILD West, the recently
formed for-profit arm of Bridge Housing, a long-time affordable housing development nonprofit;
and Andy Getz, the head of a family owned development corporation, former chair of the City of
Emeryville Planning Commission that ushered in the large-scale live/work housing and
commercial development that makes up most of Emeryville.

126. See supra Part I.A.
127. See McFarlane, supra note 85 and accompanying text. The New Urbanism reflects a

growing desire among young professionals and empty-nesters to live in urban cores, finding
previously industrial or "gritty" neighborhoods exciting and vibrant, and reversing the previous
trend of suburbanization. While one of the motivations behind New Urbanism is laudatory
environmental principles, it also has contributed to the negative impacts of gentrification by
failing to take the impacts of market force displacement into account and ignoring the need to
integrate existing community residents,. See James Jennings, Race, Politics, and Community
Development in U.S. Cities: Urban Planning, Community Participation, and the Roxbury Master
Plan in Boston, 594 ANNALS 12 (2004); see also James A. Kushner, Smart Growth, New
Urbanism and Diversity: Progressive Planning Movements in America and Their Impact on Poor
and Minority Ethnic Populations, 21 UCLA J. ENVTL. L. & POL'v 45 (2002/03).

128. SELF, supra note 5, at 46-60.
129. Audrey McFarlane explains the dual strategy of economic development and

consumption:
Economic development is a major project of central cities whose quest is to attract
capital through incentives to locate offices, headquarters, and to a lesser extent, plants
within the inner city. The other approach has been a consumption strategy: tailor land
use and development to meet the consumption tastes of people with money to spend by
building entertainment venues, convention centers, festival marketplaces, ethnic and
historical festivals, sports stadiums, hotels, restaurants, shopping, and bars (both coffee
and alcohol).

McFarlane, supra note 85, at 16.
130. Just Cause Oakland is a grassroots organizing group founded in 2000 to campaign for

Oakland's just cause eviction ordinance. JUST CAUSE OAKLAND:for the people,
http://www.justcauseoakland.org/ (last visited July 12, 2007). Just Cause's mission is "to create a

2102 [Vol. 95:2073



MINDFULNESS AND COMMUNITY LA WYERING

community benefits from the project. The 16th and Wood Train Station
Coalition (hereinafter the "Coalition") included West Oakland residents and
housing-rights, labor, environmental justice, and faith-based organizations.131

Just Cause asked EBCLC to provide legal support to the Coalition.
The decision to represent Just Cause and the Coalition thrust EBCLC into

perhaps the most contested arena of Oakland's political economy. For the past
decade, the common progressive mantra in community gatherings had been that
real estate developers were the city's real power brokers. This perception was
common throughout U.S. urban communities during the neoliberal resurgence.
Nevertheless, I underestimated the full breadth and depth of developers'
influence until I became directly involved in this struggle.

The Wood Street developers were politically well connected. One of the
developers was the son-in-law of a U.S. senator, and made sure the Coalition
knew of this family connection. The lead developer, Rick Holliday, had
personal ties to Mayor Jerry Brown going back decades to when Brown was
state governor. These political connections appeared to grease the wheels of the
Wood Street project. Brown himself was personally involved in making sure
that the project was approved without delay, and even took the unusual step of
attending public hearings on the project. The top City planning staff responsible
for the project appeared to operate more like consultants to the developers than
like planners serving the public interest. 132

The developers' power and connections also affected our efforts to put
together a legal team. Knowing that they would be well-armed with teams of

just and diverse city and region by organizing Oakland residents to advocate for housing and jobs
as human rights, and to mobilize for policies that produce social and economic justice in low-
income communities of color." Id.

131. The Coalition included: A. Phillip Randolph Institute, Coalition for West Oakland
Revitalization, Just Cause Oakland, Building & Construction Trades Council of Alameda County,
Bay Area Construction Sector Intervention Coalition, East Bay Community Law Center, Alameda
County Central Labor Council, West Oakland Environmental Indicators Project, SEIU Local 790,
Urban Habitat, St. Mary's Center, Urban Strategies Council, East Bay Alliance for Sustainable
Economy, Pacific Institute, East Bay Housing Organizations, Parent Leadership Engagement
Academy, and Asian Pacific Environmental Network.

132. For example, the need to study the health and environmental impacts of locating a
large-scale housing project less than 100 feet from the freeway, in direct contravention of state
guidelines, resulted in planning officials reacting with scorn and dismissiveness. WOOD STREET
PROJECT FINAL ENVIRONMENTAL IMPACT REPORT 3-23 to 3-25 (Feb. 7, 2005), available at
http://www.oaklandnet.com/government/ceda/revised/planningzoning/MajorProjectsSection/Woo
dStreetFinalEIRFeb2005/PDF/3%20Master%2Response203.pdf. As part of formulating the
legal and policy arguments for the Coalition, EBCLC analyzed the explicit and hidden
quantifiable public costs associated with the Wood Street project. Given its location in a
designated redevelopment area-and without the provision of any affordable housing-the project
would create a public obligation to provide 225 to 450 units of affordable housing with a public
price tag of over $22 million. We argued that the City should require the developers to provide the
affordable housing mandated by state redevelopment law within the Wood Street project itself
rather than in another location because it would be half as expensive and prevent the creation of
segregated housing.

2007] 2103



CALIFORNIA LAW REVIEW

lawyers and technical consultants, we needed a team of lawyers who
specialized in environmental, redevelopment, affordable housing, and planning
and zoning laws. Our first attempt to secure pro bono assistance, however,
netted a law firm with a conflict-they already represented the Wood Street
developers. Given that the "adverse" party in the representation potentially
included the City of Oakland, many of the other Bay Area firms we contacted
were also conflicted out. 133

Common political wisdom suggested that the Coalition was fighting a lost
cause. The developers and their lobbyist-who was simultaneously serving as a
commissioner at the Port of Oakland-told Coalition members on several
occasions that they "had the project in the bag" and that we were wasting our
time. Progressive City officials supported the project as proposed by the
developers because they believed that West Oakland needed private
development and market-rate urban infill. Early meetings revealed that the
Wood Street project would trigger state redevelopment requirements that 15-
30% of the housing constructed be affordable. Unless the developers
themselves assumed the financial burden of complying with this mandate, the
full costs-some tens of millions of dollars-would need to come from the
City's coffers. When questioned about this potentially devastating public cost,
one member of the City Council responded, "We don't follow the law on other
issues; why should we do so now?" One pragmatic Council member said that
she supported the Coalition's cause but that the majority of the Council "wasn't
there" because they feared that the developers would leave Oakland. We also
heard stories about how hard it was to lure developers to come to Oakland
because of the high crime rate, the failing education system, and Oakland's lack
of "sex appeal" when compared to its glamorous sibling, San Francisco.

We encountered the rhetoric of neoliberalism everywhere. In hearing after
hearing, from public appointees on the Planning Commission to elected
officials on the City Council, we heard that Oakland needed development and
developers to grow its economy. Further, the argument went, the role of the
City was to facilitate development: these were great developers who had the
courage to build in West Oakland, and the community should embrace them
rather than force them to provide affordable housing. A minority of City
officials talked about the need for community benefits from development, but
even these officials believed that the City, rather than the developers, should

133. In the end, the law firm of Wilson Sonsini Goodrich & Rosati served as pro bono co-
counsel. The partner on the case was a former labor lawyer and community organizer, and both
understood and tolerated messy, process-oriented coalition politics and multiple agendas. An
EBCLC board member who was a former transactional partner in a large law firm was also later
involved as part of the legal team. EBCLC's team of advisors also included legal interns from
Boalt Hall (U.C. Berkeley) School of Law, attorneys and policy specialists from the California
Affordable Housing Law Project, Urban Strategies Council, Community Economics, East Bay
Alliance for Sustainable Economy, and other groups.
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pay for such benefits. 134

The City's socio-economic analysis in the Environmental Impact Report
on the project, which the Coalition compelled the City to conduct, explicitly
concluded that the Project was creating a set of "Winners and Losers."' 3' The
report identified the "Winners" as mainly property owners in West Oakland
and the "Losers" as low-income tenants at risk of displacement through market
forces. 136 Yet very few City officials seemed concerned that the project might
exacerbate the displacement of lower income residents through gentrification.
The media painted the developers as West Oakland's white knights, and the
Coalition as a marginalized, disreputable group who made unreasonable
demands. 37 The local newspaper was enthusiastic about the Project and
published laudatory stories about the Wood Street developers. 138 One reporter
even went so far as to criticize EBCLC's involvement in the Coalition,
informing me that I had "hitched my wagon to the wrong people."

Thus, not only did the developers wield enormous political and economic
power, but the Coalition had to contend with a strikingly impoverished public
discourse about economic development. The position taken by political leaders
and mainstream media outlets was that all development was good development,
and that development projects were an either/or proposition-either the project
would go forward in exactly the way that the developers wanted, or there would
be no development at all. No political leader articulated a vision of healthy
development that could bring economic benefits while minimizing the burden
on the local residents who had the most to lose.

134. See Wood Street affordable housing requirements contained in Exhibit A: Wood
Street Conditions of Approval 100A, CITY OF OAKLAND AGENDA REPORT ON WOOD STREET
DEVELOPMENT PROJECT, (June 7, 2005), http://clerkwebsvrl.oaklandnet.com/
attachments/10992.pdf.

135. As a result of the Coalition's advocacy, the Planning Commissioners directed the
Planning Director to include a study of the project's socio-economic impact as part of the
Environmental Impact Report-an important advancement. While the study did not include many
of the elements that the Coalition asked for, it did conclude that the Wood Street project would
exacerbate existing gentrification in West Oakland, creating a set of "Winners and Losers" with
low-income residents among the "Loser" category. Through this official study, the decision-
makers could no longer close their eyes to the suffering that the redevelopment would create,
vindicating the testimony of many residents as well as furthering the Coalition's ability to get
affordable housing included as part of the Project. Mundie & Associates, The Proposed Wood
Street Project: Policy and Planning Framework, WOOD STREET PROJECT FINAL
ENVIRONMENTAL IMPACT REPORT, supra note 132, at S-4.

136. Id.
137. Id.
138. See Cecily Burt, Plan for Station Stirs W Oakland, OAKLAND TRIB., Oct. 22, 2004,

available at 2004 WLNR 17137752; Cecily Burt, Mixed Views on Housing at Train Depot,
OAKLAND TRIB., July 26, 2004, available at 2004 WLNR 17197228; Perrigan, supra note 95.
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1. Gentrification in the Age of Neoliberalism-the Inevitability of Divide-and-
Conquer and Community Conflicts

William Simon describes the reigning CED practice as a model that seeks
the possibility of "joint gain," a win-win situation that encourages cooperation
and negotiation rather than adversary struggle. 139 For a number of reasons,
however, the Wood Street conflict quickly proved to be anything but
collaborative.

First, the flip side of CED's focus on joint gain is that players perceived as
rupturing the cozy embrace of cooperation may be demonized for being
adversarial. Thus, the Coalition members found themselves distrusted and
attacked as spoilers of a harmonious process, rather than invited into a
necessary debate. Second, the market-driven approach to CED can produce a
zero-sum game. In the Wood Street struggle, the neoliberal belief that
government intervention into the private developers' plans could only disrupt
or destroy the project ramped up (rather than reduced) the level of conflict.
Community residents were backed into a corner in which the choices were
either the development as proposed or no development at all.

Third, the Wood Street proposal exacerbated both long-standing divisions
within the West Oakland community and newer divisions produced by
changing demographics. As described above, West Oakland historically has
seen more than its share of failed community revitalization initiatives, divisions
based on race, class, and turf, and broken promises from elected officials,
community leaders, and funders. West Oakland is also a community that is
rapidly gentrifying due to its close proximity to San Francisco and the
development of live/work lofts, artist colonies, and other urban spaces
attractive to young professionals. On the one hand, West Oakland residents
benefit from having new neighbors with more income and political clout, who
can attract needed grocery stores and fix up streets and landscaping. On the
other hand, to abandon completely the neighborhood to "market forces" would
result in the direct and indirect displacement of lower-income and long-time
residents. In addition, new residents with higher incomes and different
demographics may not necessarily connect with the former residents. The
fabric of a previously tight-knit and supportive community quickly can unravel
under such pressures.

These tensions produced rifts within the community that the Wood Street
developers, intentionally or unintentionally, were able to exploit. For example,
the developers got the support of a group of new homeowners' associations,

139. Simon, supra note 98, at 212. See also WILLIAM H. SIMON, THE COMMUNITY
ECONOMIC DEVELOPMENT MOVEMENT: LAW, BUSINESS, AND THE NEW SOCIAL POLICY (2001);
but see David J. Barton, The Community Economic Development Movement: A Metropolitan
Perspective, 56 STAN. L. REV. 701 (2003) (reviewing Simon's book and critiquing the CED
movement for its narrow focus on neighborhood and place to the exclusion of broader, regional
approaches-"metropolitan reform" work-to economic development opportunities).
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who saw their self-interest directly tied to the project's potential to raise
property values rapidly in the area. These homeowners saw the Wood Street
site as "blighted" land that had gone unused for years, and that had served as
occasional haven for homeless residents and drug users. The homeowners were
also worried about a possible alternative use of the land: a trucking depot that
would exacerbate existing traffic and air pollution. Finally, as public testimony
later revealed, some residents did not want more affordable housing in West
Oakland; they yearned instead for a neighborhood with cafes and other middle-
and upper-class amenities.

We had expected some of these newer residents to come out to public
hearings and testify in support of the project. What we did not anticipate
sufficiently was the project's support among some low-income African
American residents and nationalist community activists. The developers often
claimed in both community meetings and in their written materials that their
market-rate housing would be affordable to current residents. These claims
proved to be incredibly effective in garnering support for the project, especially
because of the relationships the developers had with tenants in another
affordable housing project in West Oakland. Hoping to buy homes of their own
at last, few community residents critically analyzed the numbers the developers
provided. They did not stop to ask whether they could afford $350,000 or
$400,000 for a condo, or even if these prices could be guaranteed in the ever-
inflating Northern California housing market. 140

One of the Coalition's leaders had worked to form a new group of African
American entrepreneurs to take advantage of the development project's
economic opportunities. These were West Oakland residents and activists who
believed strongly in nationalistic African American community empowerment
and self-sufficiency. They had close personal and professional relationships
with key leaders in the Coalition. They also had formed ties with the Wood
Street developers and were told that they could purchase land from the
developers at market-rate prices to build their own project. This promise
appeared to be linked to this group's public support for the development project
and their ability to neutralize the Coalition. One of the group's members left me
a message that the developers were willing to sell the group land if they could
get the Coalition to agree not to sue the developers over the environmental
study and mitigation issues. 141 Issues of race and space also pervaded the Wood

140. See OAKLAND CITY STAFF REPORT ON REVISIONS TO CONDOMINIUM CONVERSION
LAWS 10 (Nov. 14, 2006), http://clerkwebsvrl.oaklandnet.com/attachments/14912.pdf (noting,
"The 2000 Census showed 88,301 renters households in Oakland with an average median income
of $29,278"; "The income required to purchase a $375,000 unit is approximately $75,000/year";
and "Only 8 to 13 percent of current renters would fall into this category.").

141. The Coalition had weighed the possibility of filing a lawsuit under the California
Environmental Quality Act, which requires land use agencies to study certain impacts from the
project and mitigate impacts that were found to be significant. For more information, see
MICHAEL H. REMY ET AL., GUIDE TO THE CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA):
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Street struggle. Early in the campaign, community members and Coalition
partners pointed out publicly that the Wood Street developers were all white,
implying a race-based motive for their disregard of the largely African
American community in West Oakland. The Coalition stopped raising the
developers' ethnicities after the first public hearing once group consensus
concluded that it was a diversionary issue. Some of the African American
entrepreneurs, in turn, questioned the legitimacy of one of Just Cause's
community organizers, who was white and did not reside in West Oakland. As
a Coalition, we struggled with balancing our affirmative campaign message and
our response to such charges. We were unsure how best to stay focused on our
principles; we did not want to add fuel to unprincipled attacks, but also felt
compelled to address them before they spread, and to confront the conflicts
directly with the people involved.

In the end, the 16th and Wood Train Station Coalition partially succeeded
in holding the private developers and City of Oakland officials accountable to
the needs of local residents and to local land use laws and policies, but it did so
only by employing traditional adversarial-based law and organizing
strategies. 142 But our efforts had a silver lining: an unexpected shift in the

1999 (10th ed. 1999). Because of the threat of a lawsuit-including EBCLC's central role in a
potential suit and the high cost of delay to the project--the developers contacted members of
EBCLC's board of directors and its funders to complain about the Law Center's involvement in
the case.

142. See CITY OF OAKLAND, AGENDA REPORT ON WOOD STREET DEVELOPMENT PROJECT
(June 7, 2005), available at http://clerkwebsvrl.oaklandnet.com/attachments/l0992.pdf The
Coalition was able to achieve the following community benefits from the Wood Street project:

Affordable Housing. The developers had not planned any affordable housing in the Project. But
because of the Coalition's organizing work and in light of the City's own report that the Project
would exacerbate gentrification and displace low-income residents, the Coalition convinced the
City of Oakland to require a minimum of 15% affordable housing in the Project, including both
rental and homeownership. The rental units are to be affordable, setting aside half of the area for
residents making median income, or up to $40,000 a year. However, the Coalition could not
convince the City to force the developers to pay for any of the affordable housing or to set a
ceiling for the level of City subsidy required for the affordable units. The City now applies this
15% on-site affordable housing development standard to all major development projects. Through
this intense, drawn-out, and laborious public process, some City Council members came to realize
that the time was right to reintroduce an inclusive housing policy. If the City had already had one
in place, the community battle, which included public hearings that lasted past midnight, would
not have been necessary. See id. (Exhibit E: Wood Street Condition of Approval 100A).

The Historic Baggage Wing. The developers sought to demolish the Train Station's baggage
wing to make way for live/work lofts. In addition to denigrating the history of African American
porters, the demolition of the baggage wing would have jeopardized the property's landmark
status and its eligibility for federal renovation funds. Fortunately, the Coalition was able to get the
City to withhold final approval of the demolition. Instead, the developers were required to create a
business plan for the reuse of the baggage wing through a process that included community
involvement and further City Council approval. However, the City refused to prohibit demolition
outright, deferring instead to the developers' financial viability arguments, but this time with
greater community involvement and scrutiny. See id. (Exhibit D: Wood Street Condition of
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political landscape that may enable a different kind of approach in the future.

2. The Beginnings of Changed Conditions in West Oakland-A Glimpse of
Transformative Justice in the Face of Neoliberalism

Almost two years after the struggle for community benefits from the
Wood Street project ended, conditions in Oakland have begun to change and a
new paradigm is emerging. The work of numerous progressive coalitions over
the past five years, especially in partnership with new political leadership, has
shifted the terms of the debate. Perhaps the most critical transformation has
come with the election of Oakland's new mayor, Ronald V. Dellums, who took
office in January 2007. Mayor Dellums said he was inspired in part to run for
office after becoming involved in the Wood Street struggle, and witnessing
firsthand the City's need for strong, moral political leadership, the unnecessary
community strife arising from the dispute, and the deep desire for change
among Oakland's citizens. 143

In 2005, Mr. Dellums spoke on the Coalition's behalf at the City Council
hearing on the Wood Street project before an overflow crowd of people (many
of whom were not involved in the project). In contrast to most Council
hearings, you could hear a pin drop when Mr. Dellums eloquently offered a
moral and political vision for development and government. He observed that
people were fighting over the project because the City leaders had failed to
establish the standards and governing parameters for development. He added
that the question was not whether to have development or not, but how to do it
in a way that did not "kick the can" on poor people and that still provided
economic and community benefits. 144 Mr. Dellums' clarity and passion struck a

Approval 56B).

Prevailing Wage and Local Hiring. The developers originally refused to guarantee the hiring of
local residents or to guarantee a project labor agreement, while the Coalition sought local hiring
and prevailing wage requirements on the entire project. In the end, the City required the
developers to enter into a project labor agreement for only the portions of the project receiving
public funds-the historic Train Station and the affordable housing component. Unfortunately-
and despite efforts from the Building Trades Council and community groups to push for legally
binding requirements-the City required the developers to utilize only "good faith" in hiring local
residents. See id. (Exhibit C: Wood Street Condition of Approval 7B).

143. Mayor Delluns had deep ties to West Oakland in general and the Wood Street Station
in particular. He grew up in West Oakland near the train station, his father was a longshoreman,
and his uncle C.L. Dellums was one of the organizers of the Brotherhood of Sleeping Car Porters,
later serving as its President. RONALD V. DELLUMS & H. LEE HALTERMAN, LYING DOWN WITH
THE LIONS: A PUBLIc LIFE FROM THE STREETS OF OAKLAND TO THE HALLS OF POWER 9-14
(2000).

144. For example, at a business forum shortly after his inauguration in 2007, Mayor
Dellums was asked whether he was "anti-development." He reportedly responded:

It's not whether I'm for or against development. The better and more intelligent
question is what values shall frame our development? ... Who's at the table to shape
development, and who ultimately benefits from development? Why would you think
I'm not for development when I want good schools, ending poverty, jobs for young
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deep chord among the gathered community members. Inspired and galvanized
by his character and leadership, .a broad-based movement of progressive
community activists, labor organizers, and African American nationalists began
a campaign to recruit him to run for mayor the following month. In fact, many
people who had worked together on the Wood Street project were part of the
leadership of his successful mayoral campaign.

Several members of the Wood Street Coalition continue to work on
subsequent community economic struggles, including fights for just affordable
housing policies and support for union construction workers. Mr. Dellums has
taken office in the context of a strong history of multi-sector progressive
coalition building. He is not the city's savior; instead, he has charted a
progressive vision for Oakland that can be implemented through the organized
efforts of many groups and residents. Progressive groups are now engaged in
planning an economic justice agenda in partnership with political leadership,
rather than strategizing on how to fight an ailing political system. Instead of
focusing enormous resources and creative energy on fighting for crumbs from
development projects, we can step back and question the underlying vision for
such policies and projects. In a historic move, Mayor Dellums has nominated
the main Coalition leader on the community environmental justice demands to
serve on the Port of Oakland Commission-a highly controversial move that
appears to be blocked by business interests. 145

The Wood Street story continues to evolve. The relationships between
some of the Coalition partners and the developers have changed, generally
moving toward principles of constructive engagement. Under the former
paradigm, in which the market (developers) drove public policy, the Coalition
had to prove to the developers that public pressure could affect the outcome.
Now, developers have begun to deal with the Coalition as a legitimate
participant at the negotiating table, and the parties have acknowledged that we
need to work together and to engage the City as a constructive partner. The new
relationships with the developers signify the maturity of both the Coalition
leaders and developers, many of whom were extremely angry at the conclusion
of the struggle. The ability of leaders from both camps to put aside personal
animosity and to focus on the larger needs of the community has enabled us to
move forward constructively.

Things are also changing in West Oakland. A new Train Station
Partnership has emerged from the original Coalition, focused on the
revitalization of this historic building. Partnership members have met numerous
times with the Wood Street developers regarding their vision for the train

people, giving people on the comers selling drugs new options?
Christopher Heredia & Cecilia Vega, Mayors' Tales of 2 Cities: Newsom and Dellums Look
to the Future, S.F. CHRON., Jan. 18, 2007, at BI.

145. Kelly Rayburn, Disputed Port Board Selection Put on Hold, OAKLAND TRIB., July 19,
2007, http://www.insidebayarea.com/ci_6411333?source=mostemailed.
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station as a means to address West Oakland's economic, cultural, and social
needs through innovative collaborations and programming. The meetings have
resulted in the creation of a preliminary common agenda to secure public
redevelopment funds for the train station's reuse. The Wood Street developers
have preliminarily approved the Train Station Partnership's vision for the site,
and have pledged to bring their resources to the table, including their
connections with powerful business groups.

Negotiating with the developers under the neoliberal assumption that
what's good for developers is good for everyone would not have produced such
results, and it is unlikely that they even would have agreed to meet the
minimum legal requirements for community benefits. It took tremendous
community pressure and multiple strategies including organizing, policy
advocacy, and possible litigation to force both the City and developers to
provide the minimum benefits. However, once the political paradigm began to
shift, we were able to take off our fighting gloves and put on our garden gloves
to work together with former adversaries to grow a win-win situation. Now, the
developers are talking about providing more affordable housing than is legally
required and at a much smaller cost to the public. They also are working
closely with the West Oakland Environmental Indicators Project on the
environmental clean-up needs. There is reason for hope that West Oakland has
turned an important page among developers and community groups alike. This
important and fruitful move from animosity and adversarial conflict toward
collaboration and constructive engagement is due in part to principles drawn
from the practice of mindfulness.

B. Lessons Learned: Reflections on Lawyers, Power, and Mindful Practice

In reflecting on the practice of community lawyering in this day and age,
the fourteen principles of "engaged Buddhism" promulgated by Thich Nhat
Hanh have inspired us, as authors. Thich Nhat Hanh formed the Order of
Interbeing (Tiep Hien) in 1966, during the escalation of the Vietnam War. The
members of the Order-monks, nuns, and laypersons-blended the traditional
Buddhist concerns with their pressing need to speak out against social injustice
and oppression. They helped war victims, organized demonstrations, printed
books and leaflets, ran social service projects, and organized an underground
for draft resisters, all while practicing meditation together and following the
Fourteen Mindfulness Trainings. 146

The insights and practice of the Order of Interbeing offer poignant
guideposts for current communities fighting for economic justice, as well as for
other social justice movements. Under neoliberalism, capitalism, and other
oppressive structures, local communities may often feel that they are at "war"

146. Fred Eppsteiner, Introduction to THICH NHAT HANH, INTERBEING: FOURTEEN
GUIDELINES FOR ENGAGED BUDDHISM viii (3d ed. 1997).
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with private corporate interests, unresponsive government, and even other
community players. This was certainly the case with the Wood Street struggle.
How can we reflect upon and apply the teachings and learnings of spiritual
movements like the Order of Interbeing in current urban struggles for economic
justice?

One place to begin is with the nature of lawyering itself. The Buddhist
concept of "right livelihood," as expressed in Thich Nhat Hanh's eleventh
mindfulness principle, asks people to take work that harms neither humans nor
nature, physically nor morally:

Aware that great violence and injustice have been done to our
environment and society, we are committed not to live with a vocation
that is harmful to humans and nature. We will do our best to select a
livelihood that helps realize our ideal of understanding and
compassion. Aware of global economic, political and social realities,
we will behave responsibly as consumers and as citizens, not
supporting companies that deprive others of their chance to live. 147

This raises a number of questions for lawyers. Can being a lawyer qualify
as right livelihood? Or is practicing law in an adversarial system inherently at
odds with a philosophy based on compassion, empathy, and loving kindness?
What can Buddhist philosophy bring to the task of lawyering? Can it illuminate
the kind of complex, charged, sometimes bitter struggle that characterized the
Wood Street case? Can it give us a pathway to find a vision of transformative
justice? Or is Buddhism ultimately quietist, prompting its students to withdraw
from the world in search of inner peace rather than engaging in struggle?

We (the authors) believe that the concept of "engaged Buddhism" helps
bridge the apparent gap between Buddhist philosophy and the practice of
lawyering. At the same time, engaged Buddhism transforms both sides of the
equation: it pushes us (as lawyers) to change how we lawyer, just as the work
of community lawyering pushes us to rethink Buddhism. The following
sections provide Margaretta's first-person reflection of the application of
mindfulness principles to the practice of community lawyering, utilizing the
Wood Street campaign as an illustrative example.

1. From "The Art of War" to "Being Peace"

I was trained to be a zealous advocate in a highly adversarial system. In
my first years of practice as a lawyer representing civil rights education class
action cases, Sun Tzu's book, The Art of War,148 was my "bible"--my
reference guide to turn to when I faced barriers in my work. I believed that the

147. HANH, supra note 146, at 44; also available at
http://www.iamhome.org/14trainings.htm (describing the "Eleventh Mindfulness Training: Right
Livelihood").

148. ZHUGE LIANG & Liu Ji, MASTERING THE ART OF WAR (Thomas Cleary trans. & ed.,
Ist ed. 1989).
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principles reflected in the book helped me and my colleagues find strategies to
win against the discriminatory public institutions and officials with whom we
were "waging war." In the realm of education, we "won" battles such as court
orders and mandatory compliance agreements by forcing change upon
recalcitrant agencies and officials through litigation, community pressure, and
shame. But we failed to reach the hearts and minds of the people who needed to
implement those mandates-to show them why they had an interest in
providing the kind of educational services for which we were fighting. The
community coalitions and I saw the "targets," such as the school district
superintendent or unfriendly school board members, as our enemies. We based
our tactics on the belief that our opponents did not care about the civil rights of
the children we represented and that in order to meet the needs of the people we
cared about, we had to influence the "targets" through outside and heavy-
handed pressure. 149 These tactics created deep animosity and mistrust among
the players involved.

I subsequently learned through working directly with community youth
the incredible power of what I would call "transformative justice"-work that
fosters individual development and aligns it with community development
principles. 150 We were helping young people to love themselves, realize their
leadership potential, and serve as leaders in changing their own school
communities. Our school change campaigns had to reflect the same underlying
principles of love, compassion, belief in the possibility of human change
through education, and the ability to ally with people different than you.
Otherwise, the youth themselves would call out the hypocrisy. This approach
helped allow young people, who were historically disrespected by mainstream
society, to organize coalitions of elected officials, school leaders, parents,
teachers, and community leaders to work together toward the visions and
solutions that the youth themselves developed. It built concrete resources for
young people today, 15 ' and developed amazing young community leaders.

Also along this journey, I became a parent-a life-transforming

149. Examples of tactics used include storming school board hearings and making personal
attacks against individual officials. While I did not engage in personalized attacks myself, feeling
that they were ineffective, my understanding of this issue was not informed enough to be
persuasive to others in the Coalition. In my public statements, however, I would use what the
other side saw as inflammatory characterizations of school district officials as recalcitrant and
uncaring violators of children's civil rights.

150. In response to outbreaks of racial violence on school campuses in Oakland, Berkeley,
and Richmond, California, a group of community leaders, including myself, co-founded a
multiracial youth violence prevention and educational justice organization called Youth Together.
I served as the founding director of Youth Together for seven years. See Youth Together,
http://www.youthtogether.net (last visited July 12, 2007).

151. For example, the East Oakland Youth Uprising Center that provides comprehensive
youth violence prevention and community health services and programs was created through the
work and vision of Youth Together youth and staff. See Suzy Abu-nie & Keith Henry, Castlemont
Students Plan Youth Center, OAKLAND TRIB., Nov. 19, 2000, at L2; see also Welcome to Youth
Uprising, http://youthuprising.org (last visited July 12, 2007).
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experience that helped me detach my ego from my work and gave me a greater
reason to work for social and community change. At the same time, a close
friend, who has been a lifelong movement organizer and activist, introduced me
to the teachings of Thich Nhat Hanh. What began as helpful guidance for
personal meditation turned into an appreciation for how the teachings of
engaged Buddhism could guide my social justice work.

In times of turmoil, confusion, and anxiety during the Wood Street
struggle, I would turn to books by Thich Nhat Hanh to help center me and give
me guidance. 152 In addition, another "bible" that saw me through these times
were the audiotapes of Dr. King's autobiography.' 53 Stories from both told of
living under great duress and war, and gave me courage to address the attacks

on the Coalition and me from the developers, government officials, and
community opposition. They were reminders to me that although we were in
pitched battle, it was essential to remain principled, to speak to the merits of the
situation, and to allow the integrity of what we were fighting for serve as our
predominant public message. Combined with this guidance and meditation,
there were times when I was able to see our interconnectedness, and the
potential for both great happiness and cooperation with even our opposition.

2. Mindfulness and Representation

Aware that much suffering is caused by war and conflict, we are

determined to cultivate nonviolence, understanding, and compassion
in our daily lives, to promote peace education, mindful mediation, and
reconciliation within families, communities, nations, and in the world.

We are determined not to kill and not to let others kill. We will
diligently ... [seek] to discover better ways to protect life and prevent

war. 154

Aware that lack of communication always brings separation and

suffering, we are committed to training ourselves in the practice of
compassionate listening and loving speech. We will learn to listen
deeply without judging or reacting and refrain from uttering words
that can create discord or cause the community to break. We will
make every effort to keep communications open and to reconcile and
resolve all conflicts, however small. 1'5

152. I read and meditated on sections from Thich Nhat Hanh's books. See, e.g., THICH

NHAT HANH, ANGER: WISDOM FOR COOLING THE FLAMES (2001); THICH NHAT HANH,

CREATING TRUE PEACE: ENDING VIOLENCE IN YOURSELF, YOUR FAMILY, YOUR COMMUNITY,

AND THE WORLD (2003).
153. LeVar Burton, Audiobook of THE AUTOBIOGRAPHY OF MARTIN LUTHER KING, JR.

(Claybome Carson ed., Hachette Audio 1998).
154. HANH, supra note 146, at 47 (describing the "Twelfth Mindfulness Training:

Reverence for Life").
155. Id. at 39 (describing the "Eighth Mindfulness Training: Community and

Communication").
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The twelfth and eighth mindfulness trainings remind us as readers that the
work of social and economic transformation emerges from relationship-
building and conflict-resolution within a community. From a Buddhist
perspective, the idea that a just society can be brought about through violence,
hatred, and armed struggle is absurd. Instead, we must transform institutional
structures and personal relationships together, centering both on compassion.
For the community lawyer, this ideal means that questions of process, as well
as outcome, are central. Do we speak and treat one another in ways that are
compassionate and reflect the humanity in all of us? Do we take the time to
muster the courage to resolve the inevitable conflicts that arise when people
work together closely? Do we mindfully create campaign strategies that
understand the inter-relationships between people and actions? Do we believe
in the possibility of personal transformation for the elected official who we
perceive as compromised by money and influence? And, more practically, is
the lawyer's duty of zealous representation consistent with the principle of
promoting peace and reconciliation? Relationships, apart from the likelihood of
wining or losing a particular struggle, are important because both Buddhist
philosophy and the history of social justice movements teach that the process
affects the results.

Additionally, this principle speaks to issues that have troubled social
justice lawyers for decades. Is it possible to serve clients from subordinated
communities without reinforcing their subordination? This worry about power
and the dread of complicity in domination shaped the writing on social justice
lawyering throughout the 1980s and 1990s. Such concerns are real. Lawyers
can too easily coerce their individual clients and thus reinforce structures of
subordination based on class privilege, race privilege, and the authority of
expertise. Nor does the emergence of the "law and organizing" model of social
justice lawyering somehow resolve the problem, as subordination can easily be
reinforced through this method as well. 156 Yet the solution cannot be to
withdraw one's training, knowledge, and influence from the struggle.

Lawyering relationships-like all relationships-cannot be purged of power
or the possibility of coercion and complicity in domination. The issue of power
pervades all aspects of the community lawyer's job, from decisions about
whether to take on a case to the nature of the lawyer-client relationship to
tactical and strategic issues within a particular case. Mindfulness does not
dictate a particular relationship between lawyer and client; indeed, it does the
opposite. It requires the lawyer to be aware of and intentional about the layers

156. Cummins & Eagly note:
The postinodern critique of lawyers imposing their own views on their clients is equally
applicable in the law and organizing context: Just as poverty lawyers must be careful
not to use their technical sophistication and legal knowledge to disempower clients, they
must also guard against reifying the concept of organizing and using it to advance a
social change agenda that does not reflect the needs and desires of client communities.

Cummings & Eagly, supra note 9, at 497.
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of relationship with the client and situation involved.
In the context of the Wood Street case, taking relationships seriously

meant that EBCLC lawyers rejected the traditional confines of the lawyer-client
dyad. EBCLC lawyers were brought in initially by a grassroots organizing
group with a primary interest in affordable housing. But the Coalition as a
group had multiple demands that we were required to represent effectively.
When our pro bono counsel reminded us of the potential conflict between the
Coalition's environmental demands and those affecting labor and housing
needs, we worked to ensure that the Coalition was committed to stand behind
all the demands as a total package. We realized that the relationship among the
different Coalition groups was a critical aspect of building progressive unity
and furthering Oakland's economic justice movement.

We learned that the ability to maintain a semblance of unity throughout an
entire campaign, despite numerous and conflicting demands, is of central
importance in coalition work. This required all Coalition members to
compromise on their particular self-interests in order to meet collective needs.
Having a lawyer-client relationship with only a segment of the Coalition would
have created inequities and tension within the group, and would have
potentially undermined its unity. EBCLC, instead, sometimes played a
mediator role within the Coalition, especially when conflicts between
community and labor arose. We worked with others to ensure that the Coalition
maintained a public united front throughout the campaign, regardless of the
time it took to get there. When it came time to determine whether or not to file
a lawsuit, we did not limit decision-making purview to just those groups with
retainer agreements. In a departure from the approach I had encountered in
more traditional legal situations, we instead facilitated an informed and
involved process that incorporated Coalition members' opinions and ultimately
reached a group consensus not to sue.

Just Cause asked EBCLC both to join the Coalition as a member and to
provide legal services. They also signed a retainer agreement with us. EBCLC
operated as an interdependent member of the Coalition-meaning that we were
members of the community and had a vested interest in what happened.
EBCLC's role was similar to that of other Coalition members. We participated
in strategy discussions, used our connections to help bring other community
and labor groups into the Coalition, and contributed funds toward organizing.

The'only difference between EBCLC and other organizations was that we
also contributed legal services. In the traditional lawyering model, the lawyer
may be absent from the messy and laborious process that defines coalition
politics, instead engaging only in a narrowly defined scope of "legal" work. In
the Wood Street campaign, we not only participated in Coalition strategy
discussions, but also voiced an opinion about strategic direction.15 7 What we

157. In reflecting upon the Coalition's view of EBCLC, one could point to the post-

2116 [Vol. 95:2073



MINDFULNESS AND COMMUNITY LA WYERING

failed to do, however, was to be sufficiently mindful of our relationship with
the original group that retained us. It was not explicitly discussed what our
relationship would be toward this group versus other Coalition members. Did
Just Cause expect us to side with them when conflicts arose in the Coalition or
take direction solely from them?

The fast and furious nature of the campaign and the fact that this was the
first time I had served as an attorney to a coalition with multiple interests (as
opposed to previous representation of single-issue coalitions) prevented me
from realizing that the conflicts with Just Cause went beyond substantive
disagreements about tactics. The relationship was complicated not only by the
two organizations' history of working together as equal community partners,
but also by Just Cause's role as plaintiff in a contemporaneous suit for which
EBCLC served as legal counsel. 158 One lesson EBCLC learned from this
example is the need to define our role before we join a coalition effort. Will we
be able to remove ourselves from the interests involved or might they directly
impact our direct services to client communities or implicate issues of
movement building? In Oakland-based coalition efforts, our long history,
mission, and status as a community-based service organization makes it
difficult for us not to be invested in both the process and outcomes of the
struggle. What we have learned is to be clear and upfront about the role that we
will play in a given effort.

Additionally, in the Coalition debrief after the campaign, it was noted that
the Coalition should have had a signed memorandum of understanding between
every member that clearly laid out each group's roles, expectations, and final
campaign demands, as well as an agreed-upon decision-making process. This
illustrates the reality that all members of a coalition, not just legal groups,
should pay close attention to how they shape their roles in collective efforts.

Perhaps the greatest challenge in bringing the practice of mindfulness to
the Wood Street campaign was our interaction with the developers. In the
context of being "at war" with this group, it was impossible to reconcile our
duty to be zealous advocates for our clients with the call to promote peaceful
relations with the developers. Yet these developers had a long history in
affordable housing. They should have served as models, demonstrating that

campaign celebration with Coalition partners, community allies, and Mayor Dellums. The
celebration planners wanted initially to honor only a few groups for their work on the campaign,
including EBCLC. While we were able to convince the planners that it made the most sense to
honor everyone involved for their effort equally, EBCLC was highlighted in the celebration. One
of the Coalition partners, a labor leader, referred to me as the "spit and glue" of the Coalition-
while not the most laudatory of terms, it does sum up a general view of the role we played. This is
not to say that our connection with Just Cause is trouble-free-it is an ongoing process of growing
a relationship. The point is, however, that the issue of attorney-client relationship in a coalition
context is not black and white one.

158. Just Cause Oakland is a plaintiff in the Pacific Renaissance litigation, which was
underway during the Wood Street campaign. See supra Part ll.D.
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they could turn a profit while still providing affordable housing, jobs, and
environmental protections. From the debrief sessions with Rick Holliday, it
became clear that he felt that the adversarial and oppositional nature of the
relationship had set in before EBCLC's involvement began. The Coalition
believed that, lacking the support of a largely pliant city government, we had to
display our power before the developers would take us seriously. However,
once the development project struggle ended and political conditions began to
change, we could begin to relate differently toward the developers.

3. Mindfulness and Communication

Aware that words can create suffering or happiness, we are

committed to learning to speak truthfully and constructively, using
only words that inspire hope and confidence. We are determined not
to say untruthful things for the sake of personal interest or to impress
people, nor to utter words that might cause division or hatred. We will
not spread news that we do not know to be certain nor criticize or

condemn things of which we are not sure. We will do our best to speak
out about situations of injustice, even when doing so may threaten our
safety.' 

59

The ninth mindfulness training focuses our attention on the suffering we
confront daily in our work, which can sometimes bring us to despair. The
stories we hear reach inside us and motivate us in our work. Yet it is incredibly
difficult to get decision-makers to listen to and care about these stories.
Community needs often hold little weight in policy-making decisions.
Community activists are often told outright to "skip the needs statement," or
public officials nod off to sleep during those presentations, chat with each
other, or look on with disinterest. As advocates in court we hear the refrain,
"Get to the point, counsel." But from our perspective, stories of human
suffering are precisely the point.

The issue of what to do with the suffering we witness brings us back to
the dilemma of power. Many community members are not skilled at making
technical arguments. However, they are the experts on their own conditions and
those of their family members, friends, and neighbors. Tremendous power
stems from morality and righteousness, but too often policymakers refuse to
listen because they have either heard it all before or do not know what to do
after hearing a statement of need. As the lawyers in the room, it is often up to
us to provide the evidence, rationale, and weight to make policymakers feel
compelled to do something.

For example, at one of the first public hearings on the Wood Street
project, West Oakland residents passionately testified about their long-time

159. HANH, supra note 146, at 41 (describing the "Ninth Mindfulness Training: Truthful
and Loving Speech").
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neighbors being forced out of their homes, about their view that the lack of
affordable housing was an enormous problem, and about their fear that the
development would force still more long-time residents out of West Oakland.
While those of us who live with, study, and understand the patterns of urban
gentrification and market force displacement would nod and feel stirred by
these arguments, the developers, planning commissioners, and City Council
members did not seem to share our understanding. The Council member
representing West Oakland believed that there was too much affordable
housing in West Oakland, and that market-rate development would bring the
neighborhood desperately needed amenities like grocery stores and pharmacies.
The chair of the planning commission and other commissioners believed that
people were leaving West Oakland voluntarily because of poor public schools
and crime, or because they wanted larger houses in the suburbs.

People's stories of their struggles trying to find or keep stable, adequate,
and affordable housing were insufficient to sway these decision-makers. Our
job as the community lawyers was to find ways to validate these stories of
suffering without allowing them to be subsumed by legal analysis or data. This
was a difficult balance to achieve. Mindfulness about the need for community
residents to testify about their own experiences pushed us to think creatively
about how to achieve both objectives. From our perspective, our role was to
take the pain, emotions, and brilliant ideas of community residents and translate
them into legal arguments (based upon redevelopment, environmental, and
land-use laws) and policy recommendations (grounded in long-term thinking,
fiscal feasibility and impact concerns). 160

In addition to our role translating community ideas into legal arguments,
the presence of lawyers can confer legitimacy on a community struggle. It is
harder to label people as "radical," "left-wing," or "anti-everything" when legal
advocates translate community needs and demands into statements based upon
reason, logic, and the law. In the Wood Street case, the developers told us that
one of the reasons why they were so upset at EBCLC's involvement was that it
lent legitimacy to people they believed were unscrupulous and unreasonable.

Thus, as translator and as a source of legitimacy, we believe that we
served as an effective bridge to policymakers. However, being effective can be
problematic, too. I have witnessed how quickly and forcefully the presence of

160. One strategy we used to accomplish this was the Environmental Impact Report
required by the California Environmental Quality Act (CEQA) as part of the approvals process for
development projects. CEQA enables community residents to comment on the impact of the
project as part of the official record. CEQA also enables jurisdictions to study the socio-economic
impact of a project. See Sheila R. Foster, The City as an Ecological Space: Social Capital and
Urban Land Use, 82 NOTRE DAME L. REv. 527 (2006). We worked with community residents and
groups in helping them put together their CEQA comment letters, letting them know that they
were the experts regarding community experiences. We provided them with the legal framework
that would enable or require the planning commission and City staff to address community
concerns about the negative impact of the project.
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legal professionals can silence community activists and shift the conversation
into a discussion monopolized by the lawyer and the policymaker. It is the "all
eyes on me" phenomenon that stems from our training in the language of
power. 161 If lawyers fail to be mindful of the power imbalance between them
and community residents and activists, the legal professionals can drive rather
than partner in community struggles. One concrete strategy that I have learned
is to avoid serving as the facilitator in community delegation meetings with

policymakers. Instead, even if I were asked to set up the meeting, I would
consciously attempt to ensure that another Coalition member, preferably an
impacted resident leader, served as facilitator.

The need to be mindful of power in communication issues, of course,
applies also to speech with clients. Because the Train Station Coalition was

made up of strong and highly competent community and labor leaders, we

established structures of accountability to ensure that lawyers did not dominate
the process. These included negotiation teams that contained non-lawyers and a

group process that selected participants for meetings with policymakers.
Coalition partners also read and signed off on public documents that EBCLC
had drafted. Nevertheless, mindfulness of right speech can be a constant
struggle for those of us trained as lawyers. I cannot count the number of times
that I mulled over my words or actions in bed after community meetings,

wishing that I had found a gentler way of cutting someone off who was
meandering from the agenda. I found that my desire to get things done hindered
my ability to be a good facilitator of group meetings because I was not mindful

of people's needs to be heard and validated. My eyes were too focused on
moving the agenda along so that we could accomplish our ambitious goals with

limited resources and under unrealistic timeframes.
At the same time, oversensitivity to our role as lawyers can impede our

effectiveness. Lawyers who see themselves as subordinate to community
activists can sometimes fail to realize the importance of their presence,
especially during negotiations. In addition, the legal training that conditions us

to step back and see all sides of an issue also enables us potentially to serve as
effective group mediators. There are no cut-and-dried answers as to when to
step forward despite one's privilege and when to step back.

The role of community lawyers is not the same as that of community

organizers or residents. We are technicians with special access to power and

privilege. We can translate community needs, and help community members

161. Lawyers are trained to understand the interests of the groups in power. We are taught
in law school to speak, think, and analyze in ways that are linear, and come to value so-called
principles of "objectivity." Critical legal scholars have written about this issue. See, e.g., Duncan
Kennedy, Legal Education and the Reproduction of Hierarchy, 32 J. LEGAL EDUC. 591, 596
(1982) (noting "schools teach skills through class discussions of cases in which it is asserted that
law emerges from a rigorous analytical procedure called 'legal reasoning,' which is unintelligible
to the layman but somehow both explains and validates the great majority of the rules in force in
our system").
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influence the political system. We can do this in a way that does not strip
people of their voices, but frames their experiences and desires into arguments
that sway policymakers. Working respectfully with community residents
requires relationship-building and trust. Mindfulness training can inform such
relationships as we help community residents develop into effective advocates
and advance the movements we care about.

4. Mindfulness and Emotion

Aware that anger blocks communication and creates suffering, we are
determined to take care of the energy of anger when it arises and to
recognize and transform the seeds of anger that lie deep in our
consciousness.... We will learn to look with the eyes of compassion
at ourselves and at those we think are the cause of our anger. 162

The sixth mindfulness training reminds people engaged in social justice
struggles that anger is a powerful fuel fed by injustice and oppression. It works
to incite, motivate, and drive many leaders and movements. At the same time,
however, anger is also a barrier to transformation at the individual,
interpersonal, and community levels. It is a violent feeling that historically has
produced violent outcomes. Anger has the power to topple regimes and replace
them with new faces, but it lacks the power to ensure that the new faces will
not replicate the old patterns of injustice and oppression. Tactics born of anger
can be counterproductive to achieving the original goals.

There was more than enough anger to go around on the Wood Street case.
Both a great deal of money and people's neighborhoods were at stake. The
developers were angry at the Coalition, and singled out two community
organizing groups and EBCLC in particular for their rage. Members of the
Coalition were angry at the developers, who they felt were out only to make
money, and angry as well at the elected officials and city staff who they
perceived as being in the pockets of the developers. The African American
entrepreneurs were angry at the Coalition for blocking their economic
advancement. The City staff was angry at the Coalition for blocking a project
they had spent considerable time shepherding through the approval process.

It was incredibly challenging for the Coalition to stay focused on our
goals and remove personal feelings from strategy determinations. This
challenge turned out to be particularly significant for me. The developers had
decided that I was a primary obstacle to their goals and they communicated this
clearly. At one point, for example, the developers demanded that I not attend a
negotiation meeting between them and Coalition labor leaders. The main labor
leader eventually won a concession that I could attend the meeting, but on the
condition that I remain silent.

162. HANH, supra note 146, at 33 (describing the "Sixth Mindfulness Training: Dealing
with Anger").
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When I first heard this, I agreed to attend the meeting in silence in order to
move the Coalition's objectives forward. But after reflection, I realized that I
could not subject myself to being silent in a room full of mainly white men,
because it would invoke too many of my painful experiences growing up as an
immigrant child in blatantly racist communities. This request brought up the
pain and suffering my family and I had experienced as one of the first Asian
families in the communities where we had lived. It spoke to the experiences I
had as a young woman attorney of color working for respect and credibility at a
time when the profession was predominately white and male. I felt anger and
pain, and I am not proud to say that as a result, I joined in lashing out at the
developers in private Coalition meetings.

When I explained to the labor leader that I could not attend the meeting
because it would be a personal violation and also compromise the Coalition's
strategy (i.e. by letting the other side dictate the negotiation terms), he tried to
convince me to attend, but I remained politely steadfast. The next morning
before the negotiations, however, the labor leader called me with his profound
apologies. In a voice full of tears he said that after talking to an Asian labor
sister to better understand the issue, he realized how wrong it was to ask an
Asian American female to remain silent. The exchange was a moment of
profound understanding and mutual compassion that helped build a new
relationship based on understanding and caring-elements that are not,
unfortunately, universal, even in progressive movement work.

A second personally transformative experience occurred at one of the last
public hearings on the project. Rick Holliday got up to speak, but instead of the
glossy and energetic presentation he normally provided, he was hunched over
and visibly shaken. He proceeded to attack one of the community organizing
groups in an embittered voice. I connected with his suffering and wanted to
respond to him. In mindful meditation, my anger at him washed away, and I
was left instead with greater understanding of him and compassion for his
suffering. At that same time, because we were engaged in a heated struggle that
could lead to litigation, I did not want to do something that could be used
against the Coalition politically or in court. So instead, I emailed the developer,
stating clearly that I was communicating with him not as an attorney for the
Coalition, but as a human being acknowledging the suffering that I had seen in
him. He responded with gratitude. While this small exchange of humanity did
not change the outcome of the struggle, it did plant seeds in me of how things
could operate differently.

And yet, when I next saw Mr. Holliday in a mediation session, he could
not even bear to look at me. He could only attack me verbally with the goal of
inflicting pain. At one point in the mediation, I lost my professional composure.
Former Congressman Ronald Dellums was facilitating the session. During the
break, Mr. Dellums spoke words of wisdom and comfort to me: "We are
nothing but human beings. Tragedy occurs when we forget that."

[Vol. 95:20732122



MINDFULNESS AND COMMUNITY LA WYERING

Today EBCLC and our community partners take these experiences into
our work with the Wood Street developers on transforming the historic train
station into a model "Center for Community Sustainability." Without a doubt,
our decision not to sue the developers made possible a dialogue based on
respect and understanding. And because I had dared to reach out to the
developer to connect with his suffering, we also were able to spend the next
year in honest one-on-one meetings with the goal of mutual learning. I gave the
developer a book by Thich Nhat Hanh entitled Anger, which he read and which
we sometimes refer to in our conversations.

This more productive dialogue allows the Train Station Partnership and
the developers to talk about creative ways to increase affordable housing with
lower public costs, and how to implement more effectively other Coalition
goals. Mr. Holliday is now one of my "go-to" people when I need to hear a
developer perspective. Our changed relationship meant that our respective
groups now see one another less as adversaries and more as potential allies.
Although the ultimate outcome of this ability to communicate more openly and
compassionately remains to be seen, the steps taken to reach out in mindfulness
have given us great hope.

5. Mindfulness and Tactics

Aware of the suffering brought about when we impose our views on
others, we are committed not to force others, even our children, by
any means whatsoever-such as authority, threat, money,
propaganda, or indoctrination-to adopt our views. We will respect
the right of others to be different and to choose what to believe and
how to decide. We will, however, help others renounce fanaticism and
narrowness through practicing deeply and engaging in compassionate
dialogue. 1

63

The third mindfulness training speaks to our choice of tactics in a
struggle. It may seem strange to say it, but the words of this passage are
extremely difficult to put into practice as social justice activists. We work in
environments where we carry the suffering of other people on our shoulders,
and we are up against systems and people who appear corrupt, unprincipled,
and disdainful of our clients. We feel, at times, that we are in pitched battles in
a war for power. We see developers and city officials as our enemies who we
need to vanquish. We make strategic choices in order to win the battle and
justify those choices because we are trained that way, because they are
effective, and because we have a duty to protect our clients from further
suffering. As a result, our tactics too easily can become adversarial or
spiritually and emotionally violent.

163. HANH, supra note 146, at 27-28 (describing the "Third Mindfulness Training:
Freedom of Thought").
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When I run ragged with too much responsibility, take too little time to
sleep, to rest, and to touch the beauty of life, I allow this mindset to consume
me. I have struggled with how to have compassion for someone who I believe
to be corrupt and responsible for causing or contributing to the needless
suffering of other people. But with sufficient meditation and time for reflection,
I have at times been able to find the seeds of compassion and write City
Council members "love letters" in the heat of other battles, as Thich Nhat Hanh
exhorts us to do. 164 While I was unable to write such letters to the Wood Street
developers, meditating on the suffering of one of the developers did enable me
to understand his perspectives and melted away the anger that I had against
him, allowing me to reach out to him with compassion. There was, however, no
group consensus on the value of applying the principles of compassion to the
Coalition campaign plan, nor did we spend time discussing this issue. I never
put on the agenda of Coalition strategy planning sessions discussion of
applying mindfulness principles as part of our campaign strategy or approach.

In the two years since the struggle for community benefits from the Wood
Street project ended, EBCLC and our community partners have engaged in
developing a comprehensive housing plan for Oakland. This work is in concert
with a broad-based coalition of labor, grassroots organizing, and affordable
housing activists, including some of the same players involved in the Wood
Street struggle. This new coalition has identified the principles of
transformative justice and implementation tactics as explicit long-term goals.
While discussion on the transformative justice goals is on-going, coalition
members have bought into the implementation tactics of organizing listening
sessions with the policy-maker "targets" and creating a moral high ground
through our community education efforts. One labor leader in particular has
begun to use the language of "transformative justice" as part of his discourse.
However, we cannot operate naively, for the opposition to our vision of
meeting the housing needs of Oakland's low-income communities is very real,
well-funded, and organized. People opposed to our vision have and will
continue to engage in tactics to undermine the progressive agenda.

Compassionate tactics matter. Gandhi said that we must "be the change
you wish to see in the world." 165 In my view, changing the identities of the

164. THICH NHAT HANH, BEING PEACE 81-82 (1987) ("Because without being peace, we
cannot do anything for peace. If we cannot smile, we cannot help other people smile. If we are not
peaceful, then we cannot contribute to the peace movement.") We also wrote "love letters" as part
of preparing for trial in the Pacific Renaissance housing case, where the sons of the tenant
plaintiffs wrote "love letters" to the developer defendant as a settlement tactic. The writers of
these letters found the process to be profoundly cathartic and healing. Through the process of
writing mindfully and strategically to the developer, they found the ability to forgive him for the
wrongs he committed against their families. But because these letters were written in the context
of litigation, they were never sent to the developer for fear that they could be used against our
clients at trial.

165. RALPH KEYES, THE QUOTE VERIFIER: WHO SAID WHAT, WHERE, AND WHEN 75
(2006).
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people who hold power does not mean that community justice is automatically
achieved. I do not want to support unprincipled tyrants no matter what their
class, race, or politics. The question is whether people in positions of power
operate with integrity and principle. But this view may be in conflict with some
progressive organizing tenets that suggest that grassroots members are always
in the right or that the goal is to build power for the organization itself. These
are the conversations that we are beginning to have as a broader progressive
community in Oakland. They are profoundly difficult, but the relationships of
trust built over years of working together on economic justice struggles create
grounds for great hope.

I continue to struggle with figuring out how to reconcile, or rather, how to
integrate principles of mindfulness into the work I do as a lawyer and human
being. I have many lifetimes to live before I come close to getting it right.
Through the practice of mindfulness, however, I have grown in my ability to
operate more compassionately, reflectively, and in better alignment with what I
know to have integrity. These seeds enable me to reflect upon my mistakes,
apologize when needed, be more compassionate to the mistakes of others, and
better serve as a mindful worker in Oakland's economic justice movement. In
addition, I believe that the practice of mindfulness means that once the
conditions that gave rise to highly adversarial relationships begin to change, as
they have begun to do in Oakland, we can then find new ways to work with
former opponents, and to use the relationships created within the Coalition to
support still-greater efforts.

IV

TOWARD A THEORY AND PRACTICE OF MINDFUL LAWYERING

The lessons learned from the Wood Street struggle, EBCLC's continuing
partnerships, and evolving conditions in Oakland offer new insights for
community lawyering. In this Part, we, the authors, identify a tentative
professional path for people who have a vision of transformative justice and
strive to practice mindfulness and compassion in the face of people, policies
and institutions that are indifferent or antagonistic to community interests.

Aware that the essence and aim of a Sangha [Buddhist community] is
the practice of understanding and compassion, we are determined not
to use the Buddhist community for personal gain or profit or
transform our community into a political instrument. A spiritual
community should, however, take a clear stand against oppression
and injustice and should strive to change the situation without
engaging in partisan conflicts. 166

The tenth mindfulness training reinforces the notion that mindfulness can

166. HANH, supra note 146, at 43 (describing the "Tenth Mindfulness Training: Protecting
the Sangha").

2007] 2125



CALIFORNIA LAW REVIEW

help ground community lawyers in practices that will further a just and
peaceful society, and that the nascent movement for mindful lawyering can
benefit from the experiences of community lawyers and perspectives drawn
from engaged Buddhism. The current literature on mindfulness practice for
lawyers tends to focus on making individual lawyers more effective and more
at ease with themselves. These are worthy goals. But engaged Buddhism
suggests that in order to counter both individual and structural injustice,
lawyers must also work collectively for socio-economic transformation.

There are at least three levels on which the practice of mindful lawyering
helps challenge domination and facilitates social justice in ways consistent with
Buddhist teachings. The first level of scale (lawyer-self and lawyer-client) is
addressed in the mindful lawyering literature and is common to the work of all
lawyers. Here we explain how these two first-level relationships are especially
important for community lawyers. Our experience also suggests that mindful
lawyering is relevant at two broader levels of scale. The second level concerns
the relationship between a community lawyering practice and the community it
seeks to serve. The third level of scale concerns the relationship between law
and progressive social change.

A. First-Level Mindfulness: Lawyer-Self and Lawyer-Client

The first level concerns the lawyer's relationship to herself and her client.
The mindful lawyer is able to see and identify her emotional reactions in the
moment, as well as to think through her situation intellectually and in the
abstract. Anger, sadness, disappointment, fear and anxiety-whether the source
is the client or the lawyer herself-are common emotions for those who work
for social change, and they can lead to burnout, cynicism, constant rage, or
despair. Mindfulness practice fosters the ability to be centered in wholeness
that can help lawyers handle these feelings. The mindful lawyer is also able to
recognize that the desire to be the hero often motivates social justice lawyering
and is aware of the mischief that can follow if this desire is at the center of
one's lawyering practice. 67

A lawyer's relations with her clients or other individuals are fraught with
complexity. 68 It is a truism that effective lawyers must learn how to listen to

167. See Tremblay, supra note 12, at 970 (discussing the "rescue preference" in
neighborhood legal services offices); but see Gerald J. Postema, Moral Responsibility in
Professional Ethics, 55 N.Y.U. L. REv. 63 (1980) (describing the moral and practical dangers of
lawyer distancing).

168. Julies Su explains:
I avoid referring to the workers as "clients." To me, it impersonalizes the workers and
places them in a dependent relationship. As "clients," the relationship is defined by my
education and skills as their "lawyer"; instead, by referring to them as "workers," their
experiences define our work together. I talk with them not just in terms of legal rights,
but in terms of basic human dignity. For many people, when language is framed as
"law," I have seen an immediate shift in their willingness to engage in the dialogue;
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and communicate with their clients, and that this is not as easy as it seems. It is
difficult partly because communication flows through a number of channels,
not all of them verbal and not all of them conscious. In addition, especially in a
community practice, lawyer-client communication often crosses lines of power
and privilege. A substantial literature has examined the power dynamics that
envelop lawyer-client relationships, particularly when social hierarchies such as
race, class, gender, disability, or sexual identity divide a lawyer and her
client. 169 The work of listening across difference and across boundaries of
power and privilege is difficult. It can become nearly impossible when the
lawyer fails to pay attention to the client's thoughts, feelings, and behavior and
to how she herself is perceived by others. The mindful lawyer can learn to be
aware of these matrices of power without being defeated by them, and even can
learn to employ them in transformative ways. 170

Similarly, in negotiations and in coalition work, effective lawyers must be
able to understand the strengths, weaknesses, and attachments of others in the
room. For this reason, training programs in alternative dispute resolution
(ADR) increasingly incorporate mindfulness principles. Mindfulness can bring
a level of sensitivity to emotional needs that is critical to the practice of
meditation, arbitration, and restorative justice. In a community practice,
mindfulness also means understanding how structural relations of privilege and
oppression affect group dynamics. Race, gender, class, sexuality, and ethnicity
can become the "elephant in the room" that no one quite understands or can
articulate.

Mindfulness also is useful when the lawyer is involved in adversarial
proceedings, which seemingly dictate a mindset focused on victory rather than
compromise. The mindful lawyer can recognize where the desire to "win," to
be right, or to stand on principle, can lead both lawyer and client astray, and
where what looks like compromise can serve the greater good of the client and
the community. Finally, the lawyer who is paying attention can learn to shift
between different models of representation. Sometimes a directive role for the

many people think the discussion is suddenly taking place in a language they do not and
cannot understand. What workers do understand is a language of human dignity.

Su, supra note 113, at 412-13.
169. Some classic articles exploring the potential divisions between lawyer and client

created by various forms of privilege and subordination, especially race and poverty, include
Lucie E. White, Subordination, Rhetorical Survival Skills, and Sunday Shoes: Notes on the
Hearing of Mrs. G., 38 BUFF. L. REV. 1 (1990); Austin Sarat, ".... The Law Is All Over": Power,
Resistance, and the Legal Consciousness of the Welfare Poor, 2 YALE J.L. & HUMAN. 343 (1990);
John 0. Calmore, A Call to Context: The Professional Challenges of Cause Lawyering at the
Intersection of Race, Space, and Poverty, 67 FORDHAM L. REV. 1927 (1999); and Anthony V.
Alfieri, Reconstructive Poverty Law Practice: Learning Lessons of Client Narrative, 100 YALE
L.J. 2107 (1991). See also works cited supra note 12.

170. See, e.g., L6PEZ, supra note 12 (discussing "rebellious lawyering," which encourages
lawyers to recognize and work with, rather than against, the knowledge base and power of
traditionally subordinated communities); see also Gerald P. L6pez, The Work We Know So Little
About, 42 STAN. L. REV. 1 (1989) (providing examples of this local knowledge).
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attorney is appropriate; at other times the attorney should step back.

B. Second-Level Mindfulness: Lawyer-Community

Being an effective community lawyer is difficult. The struggle for social
and economic justice can be debilitating and demoralizing. Community lawyers
know well the feeling of Pyrrhic victory when fighting for subordinated
communities and interests in a legal and political system that purpdrts to be
neutral, yet frequently consolidates the power of winners against losers. The
experience of "winning the lawsuit but losing the war" is all too familiar.
Victories are few and far between, and sometimes even short-term or apparent
victories turn into longer-term defeats. The adversarial stance necessary when
working for disempowered communities-even when the lawyer is not actually
in litigation--can produce rigidity, blindness, and un-mindfulness that leave
both lawyers and their community partners disempowered and disengaged.
Community organizations can focus on being right at the expense of doing right
for the people they seek to represent. They might stand on principle when a
greater good could be achieved by compromising with organizations or
individuals who are conventionally painted as "the enemy." They may accuse
the lawyer of "selling out," or demand adherence to political litmus tests that
stand as a barrier to providing real assistance to suffering individuals and
groups. Community organizations and community lawyers alike bring
analytical and practical tools to their work that are outmoded and no longer
appropriate.

How can mindfulness practice address the relationship between the
community lawyer and the community she serves? Mindfulness practice can
seem like a ridiculous luxury in the face of the suffering that community
lawyers witness. daily. What is the point of becoming happy and enlightened
when the people with whom you work are struggling with poverty, racism, and
political powerlessness? One way that community lawyering can be informed
by Buddhist philosophy-not just meditation practice-is on precisely this
question of suffering. Buddhism urges its followers to recognize suffering as
part of the human condition; to work to reduce needless suffering; and to bear
witness to the suffering that cannot be avoided. Awareness of suffering
demands social action, not just individual contemplation. Thus mindfulness
means more than just the traditional practice of meditation as attention to an
individual's inner world. It also serves as a practice of attention to social
relations of privilege and subordination, the needless suffering that they create,
and the responsibility to end them. In accordance with these ideas, engaged
Buddhism suggests that Buddhists should not only focus on inner awareness,
but should resist social injustice as well. At this level of mindfulness practice,
community lawyering requires an active engagement with the community that
at times may transcend more traditional and passive modes of representation.

Community lawyering at this level goes beyond representing individual
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clients to articulating longer-term and larger-scale community interests. This
means, again, that a lawyer must play multiple roles. At times, the community
lawyer in the room need only offer technical assistance; at other times, the
lawyer must speak powerfully for an unrepresented interest. Such independence
and willingness to speak forthrightly can be disconcerting for opponents and
allies alike, but in the long run it leads to and fortifies a respect for the lawyer's
integrity. This suggests that the community lawyer will, at times, be an equal
partner with, rather than merely a tool for, community organizations. But, more
importantly, it also means that the lawyer must be transparent and explicit
about the role she will play from the beginning of a relationship.

C. Third-Level Mindfulness: Lawyer-Movement

Finally, a mindfulness practice assists lawyers in understanding the place
of their work in the larger struggle for peace and justice. Law students entering
a social justice practice often find themselves grappling with the big questions:
whether and to what extent lawyering and the law itself reinforce the status
quo, and conversely, whether lawyering can assist in building "people power."
We live in a time when official social leaders seem either missing in action or
actively working to thwart progressive goals. The suffering caused by war,
violence in social institutions from the family to prisons, political corruption,
rampant consumption, and unregulated production are at the forefront of many
progressives' minds and hearts.

Yet in other seemingly hopeless eras, extraordinary events have occurred.
Examining the work of leaders such as Gandhi and Martin Luther King, and
events such as the fall of apartheid South Africa and the toppling of the Berlin
Wall, Jonathan Schell concludes that the traditional assumption that political
power is inevitably based on force is wrong. Schell observes that for Gandhi,
there were two kinds of power: power obtained by the fear of punishment, and
power obtained by acts of love, which he called Satyagraha. 171 Schell renames
these "coercive power" and "cooperative power" respectively, and argues that,
contrary to the usual belief that world cooperation can only be enforced by
coercive power, a world politics can be built on cooperative power. 172 Such a

171. See M.K. GANDHI, NON-VIOLENT RESISTANCE (SATYAGRAHA) 3 (Dover Publications
2001) (1961) ("Satyagraha is literally holding on to Truth and it means, therefore, Truth-force.
Truth is soul or spirit. It is, therefore, known as soul-force. It excludes the use of violence because
man is not capable of knowing the absolute truth and, therefore, not competent to punish.").

172. Schell writes:
I suggest that the power that is based on support might be called cooperative power and
that the power based on force might be called coercive power. Power is cooperative
when it springs from action in concert of people who willingly agree with one another
and is coercive when it springs from the threat or use of force. Both kinds of power are
real. Both make things happen. Both are present, though in radically different
proportions, in all political situations. Yet the two are antithetical. To the extent that the
one exists, the other is ruled out. To the degree that a people is forced, it is not free. And
so when cooperative power declines, coercive power often steps in to fill the vacuum,
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global politics would not rely solely on the establishment of rules and
enforcement mechanisms, although it might well incorporate them. Practices
and institutions that work to build cooperative power would be more important
than rules and enforcement mechanisms. For Schell, "[t]he agenda of a
program to build a cooperative world would be to choose and foster
cooperative means at every level of political life."'17 3

At this scale, mindful lawyering is a practice that connects the traditional
Buddhist goal of individual inner enlightenment with the political program of
facilitating the development and exercise of cooperative power. As Schell
points out, such power is real, and it can defeat power bought with guns and
tanks. Coercive power, as the United States is once again learning in Iraq, is in
fact severely limited. Schell's insight is that cooperative power need not be
negative; it can also be positive and productive. And, as Schell suggests,
cooperative power is built from below, beginning with the interactions of
persons and small-scale groups whose actions are shaped by clear-sightedness,
cooperation, and respect. In short, cooperative power starts with mindfulness.

The lawyer concerned with progressive political change, then, can use
mindfulness as a practice to connect small-scale and large-scale transformation.
Right action and right interaction with others are paths of mindful lawyering:
seeking neither victory nor defeat; getting caught up in neither wild optimism

and vice versa. Society's need for power of one kind or another is so great that in the
absence of popular government people will often accept dictatorship, creating a sort of
desperate "consent" that is quite different from the "liberal obedience" (in Burke's
phase) that is the bedrock of a system of cooperative power. Likewise, when coercive
power weakens, cooperative power may suddenly appear, as it did in the latter days of
the Soviet empire.

JONATHAN SCHELL, THE UNCONQUERABLE WORLD: POWER, NONVIOLENCE, AND THE WILL OF

THE PEOPLE 227 (2003).
173. Id. at 351. As Schell elaborates:
At the street level, this would mean choosing satyagraha over violent insurrection-the
sit-down or general strike or "social work" over the suicide bombing or the attack on the
local broadcasting station. At the level of the state it would mean choosing democracy
over authoritarianism or totalitarianism (although some, such as Jefferson, Arendt, and
Gandhi, have hoped for the invention of a political system that would provide more
participation for citizens than representative democracy does); at the level of
international affairs, it would mean choosing negotiation, treaties, and other agreements
and institutions over war and, in general, choosing a cooperative, multilateral
international system over an imperial one; at the level of biological survival, it would
mean choosing nuclear disarmament over the balance of nuclear terror and proliferation.
There is no reason to restrict the idea of cooperative power to individuals acting
together. We can, to paraphrase Burke, just as well say, "freedom, when nations act in
concert, is power." The choice at each level is never merely the rejection of violence; it
is always at the same time the embrace of its cooperative equivalent.

Such a program of action, though lacking the explicit, technical coherence of a
blueprint, would possess the inherent moral and practical coherence of any set of actions
taken on the basis of common principles.
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that the revolution is just around the comer nor the despair that all is hopeless;
caring for others without attempting to make everything about us; doing the
day-to-day work of lessening needless suffering; and witnessing the suffering
that is an inherent part of being alive.

Finally, our experiences as community lawyers and law professors
working with and thinking about economic justice raise far-reaching questions
about the direction of necessary transformation. The eleventh mindfulness
training asks us to seek right livelihood and to practice responsibility as citizens
and consumers. This training, however, does not address us as workers in a
class society. A Buddhist perspective on community economic development
reinforces the progressive intuition that the dream of "lifting all boats" without
disturbing the inequities of free-market capitalism is problematic. Community
lawyers must work in the here and now, but the ultimate direction of change
must be toward economic analyses that value both greater efficiency and
equity; economic practices and institutions that foster trust and good faith
rather than greed and selfishness; and measures of well-being that take health
and happiness, not just wealth, seriously. 174

CONCLUSION

Aware of the suffering caused by exploitation, social injustice,
stealing, and oppression, we are committed to cultivating loving
kindness and learning ways to work for the well-being of people,
animals, plants, and minerals. . . . We will respect the property of
others, but will try to prevent others from profiting from human
suffering or the suffering of other beings. 175

The eleventh mindfulness training recalls for us as authors both the
painful history of many low-income communities and the reasons we attended
law school. West Oakland under neoliberalism is at once unique and fairly
typical: a community where the forces of the "free market" are pitted against
the needs of "the people." The recent train station development-like housing
and commercial developments throughout urban areas during the last twenty-
five years-is but the latest skirmish over the distribution of wealth and power
in this era. Like earlier development battles, this struggle has been full of
opportunity and rife with danger. Residents of West Oakland and similar
neighborhoods across the country want the same basic things: safe streets, good

174. For an effort to identify various institutions and practices that incorporate democratic
practices into economic ones (with an eye toward reconstructing democratic socialism), see
ARCHON FUNG & ERIK OLIN WRIGHT, DEEPENING DEMOCRACY: INSTITUTIONAL INNOVATIONS IN
EMPOWERED PARTICIPATORY GOVERNANCE (2003). See also Erik Olin Wright's Home Page,
http://www.ssc.wisc.edu/-wright/ (last visited July 12, 2007) (previewing Wright's manuscript in
progress: Envisioning Real Utopias).

175. HANH, supra note 146, at 49 (describing the "Thirteenth Mindfulness Training:
Generosity").
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schools, affordable housing, convenient amenities, and a sense of community.
Yet the rules of the game have been structured in such a technocratic and
legalistic way that community voices are rarely consulted or heard in the
development process unless assisted by community lawyers.

We grapple daily with the issue of the role of lawyers in community
struggle. Lawyering for social justice can seem like an oxymoron. In this view,
law is designed to maintain the power and privilege of economic and social
elites, and civil and human rights have only been obtained through the efforts
of mass movements and challenges to law and legal rhetoric. In this
perspective, lawyers are inherently limited in their ability to advance genuine
social justice, serving only to undercut the activism and organizing that is
needed for fundamental and lasting change to occur.

And yet our varied experiences as authors have revealed a different vision
and paths that lawyers can take to realize social justice. This is not the vision
often taught in law school, in which neutral justice naturally emerges from
partisan advocacy on each side. Nor is it the yearning for a great leader who
can single-handedly mold "the beloved community," or the desire for a "come
the revolution" moment that will transform all institutions in a single blow.
Instead, it is a path that recognizes that lawyers are ultimately members of the
communities we serve, and that our interests are inextricably tied to the results
that flow from community efforts. It is an acknowledgement that as lawyers
who live, work, raise our children, and struggle in the community, we are
partners along with grassroots community groups, obligated to engage in the
often messy, often controversial, always process-intensive work of building and
advancing community. This is a community-lawyering path that is not immune
to criticism, because lawyers can and do abuse their power. But it is a path that
resonates strongly with lawyers and law students because it enables us to better
unify our public and private selves and, ultimately, to participate in life-work
that both brings about external change and offers the prospect of inner peace:

Aware that life is available only in the present moment and that it is
possible to live happily in the here and now, we are committed to
training ourselves to live deeply each moment of daily life. We will try
not to lose ourselves in dispersion or be carried away by regrets
about the past, worries about the future, or craving, anger, or
jealousy in the present.... We are determined to learn the art of
mindful living by touching the wondrous, refreshing, and healing
elements that are inside and around us, and by nourishing seeds of
joy, peace, love, and understanding in ourselves, thus facilitating the
work of transformation and healing in our consciousness. 176

176. Id. at 37 (describing the "Seventh Mindfulness Training: Dwelling Happily in the
Present Moment").
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